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FOREWORD 


“THE INFANT HAS ALWAYS been a favorite of the law. From early 
times the common law has made exceptions to the ordinary rules of law to 
compensate for the mental immaturity of persons in the adolescent period 
of life. The infant has been given certain special rights and privileges, and 
at the same time has had imposed upon him certain disabilities, all intended 
to afford him special protection. However, at many points the safeguards 
furnished by the common law have proved inadequate. Legislation has been 
designed to remedy many of these inadequacies; others still remain.” + This 
opening statement from the late Professor Vernier’s analysis of American 
family law is a succinct appraisal of the policy of the law in regard to 
minors. It is equally applicable to incompetents, for they too have long 
been a favorite of our jurisprudence. This is a branch of the law where 
the policy is crystal clear—the protection of a special class—but where the 
law itself is quite often confusing and difficult to follow. Furthermore, the 
law of minors and incompetents does not form a really separate branch of 
the law, as is true in the case of property, contracts, and torts, but rather 
permeates all phases of the legal system and affects the results in countless 
cases ranging from criminal law to the probate of an estate. 

The difficulties inherent in any attempt to compartmentalize the law 
are particularly prevalent in this area of legal capacity. On the other 
hand, the need for an analysis of the troublesome issues involved is quite 
apparent. To some extent these questions of capacity can be discussed in 
other symposia where they are tied into the subject matter of the indi- 
vidual articles. This is a hit-or-miss method, however, and usually results 
in a sloughing-off of the infancy or incompetency issue with some such 
phrase as, “Of course the result will be different if minors are involved,” or 
“Be careful not to overlook the important consequences of dealing with an 
insane person.” But how will the result be different? What are the con- 
sequences of dealing with an insane person? The answers are supposed to 
be in that vast storehouse of basic legal facts that every lawyer knows. The 
difficulty is that too many answers are supposed to be found in that core 
of legal knowledge and there just isn’t enough room for them all. 

This issue of the Law Forum was planned to tie together in a single 
symposium some of the loose ends of the law of minors and incompetents. 
While it cannot be complete in its treatment it does draw the questions 
from a wide variety of legal transactions and places them in one readily 
accessible place. 

The lawyer is confronted with the issue of capacity in many areas but 
usually it arises in connection with contracts, torts, litigation, or the han- 
dling of an estate of a minor or incompetent. Accordingly, the symposium 
follows that organization, with the addition of an article on the “Basic 
Aspects of Legal Incapacity.” In this latter article, which opens the sym- 
posium, the general nature of the problem is explored together with a 


*§ Vernier, AMericAN Famiry Laws 3 (1938). 








treatment of some of the principal statutes that govern the handling of the 
person of an incompetent. 

“You deal with a minor at your peril.” As a red flag this time- 
honored statement is highly useful but it seldom helps the lawyer who 
enters the picture only after the transaction has been consummated and 
must then represent the “helpless” infant or try to extricate the “hapless” 
adult. “Validity of Transactions with Minors and Incompetents” is con- 
cerned with the deeds, contracts, etc. of the legally incompetent. Tied in 
with this article is a student comment on the recent Illinois case of Shep- 
herd v. Shepherd * which points to some significant trends in the doctrine 
of disaffirmance of a contract or deed after reaching majority. 


While the adult may protect himself in the field of contract by refusing 
to deal with the known minor or incompetent he has no such choice in the 
field of tort. He may injure or be injured by such a person and find 
himself bound by a law which is designed for the protection of a special 
class. In “Tort Liability of Minors and Incompetents” the author gives a 
careful analysis of the Illinois law affecting the civil wrongs of those in this 
protected class. 

Once the contract has been made or the tort committed there is a 
strong possibility of ultimate litigation. The infant or incompetent may 
appear either as a plaintiff or as a defendant, and in either capacity the 
law protects him by rather stringent rules of procedure. The failure to 
abide by these rules may result in a void or voidable judgment or decree 
that can nullify the effectiveness of the entire litigation and, in real estate 
matters, plague title examiners for years to come. “Litigation Involving 
Minors and Incompetents” discusses these rules in a step-by-step analysis 
of a lawsuit and points out some of the pitfalls to be avoided. 


The fall and winter, 1951, issues of the Law Forum will present a sym- 
posium in two parts on the administration of decedents’ estates. This 
present issue closes with an article which supplements that subject by deal- 
ing with the “Management of Estates of Minors and Incompetents.” The 
bulk of the material on administration of the estates of those who lack legal 
capacity is statutory in nature. The co-authors of this closing article have 
integrated the statutory and case material into a logical presentation of the 
steps to be taken in managing such estates. 

When this issue was first announced for publication one of our sub- 
scribers suggested that a discussion be included of the troublesome questions 
revolving around the exercise of a power of appointment or the changing 
of life insurance beneficiary by a minor or incompetent. These questions 
involve also the power of a guardian or conservator to act for the minor 
or incompetent in these situations. A special student note, “Mental Capacity 
Required to Exercise a Power of Appointment or Change an Insurance 
Beneficiary,” * treats these matters in the light of Illinois decisions. 


2] Joun E. Crispet 
nfra, p. 326. c 
* Infra, p. 301. Editor, Law Forum 


BASIC ASPECTS OF LEGAL INCAPACITY 


BY WILLIAM S. ELLIS* 


WHILE NOMAD TRIBES MIGHT ABANDON to the mercies of wild 
beasts their old people who were unable to keep up on the march and infants 
who appeared to be weak, the solicitude of our law makers for the welfare 
of the young and otherwise helpless individuals goes far back in our civiliza- 
tion. In fact the protection of the weak, helpless, and unfortunate has been 
strongly stressed in the religions of all our people from ancient times. 


MINORS 


Historical Background 

However, for the purpose of this discussion, we may assume that our 
modern law of guardianship of minors had its beginning in the feudal sys- 
tem of land tenure that was established following the Norman Conquest of 
England. In order to protect himself the lord assumed the right to take 
charge of the person and property of all male infants under twenty-one 
years of age and all unmarried female infants under sixteen years of age 
who held land from him by knight tenure, where the infants had secured 
their rights to the estate by descent. This was known as guardianship in 
chivalry. While this type of guardianship has never existed in this country 
and was abolished in England by statute,’ some slight trace of it may be 
found in our Dependent, Neglected and Delinquent Children Act, ? where 
the state takes the place of the lord in the role of parens patriae. 

Somewhat similar to guardianship in chivalry was guardianship in 
socage. While the former was said to have been based on status the latter 
was said to have been based on agreement or contract, since it arose from 
socage tenure rather than knight tenure. It is an interesting comment on 
the times that the guardian in socage was the next of kin who could not 
inherit the ward’s estate. This type of guardianship has never been recog- 
nized in Illinois. 

Guardianship by nature, being the right of the father, mother, and 
next of kin, in that order, to have the care, custody, and control of the heir 
apparent, but not of his estate, also grew up in England. This type is 


* WILLIAM S. ELLIS. Undergraduate and law study, University of Chi- 
cago; County Judge of Logan County, Illinois; Chairman, Committee 
to Codify the Mental Health Law of Illinois; legislative draftsman for 
Adoption Act and Revised Mental Health Act. 


112 Cuas. II, c. 24. 
* Iu. Rev. Stat., c. 23, § 190 (1949). 
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recognized in Illinois, although due to the fact that the rule of primo 
geniture was never accepted here, it extends to all the children. We call 
this natural guardianship. While at common law * and early Illinois law ¢ 
the father had the prior right to guardianship, the present statute provides 
that the parents are equally entitled, if living together, and if separated, the 
court may award the custody of the child to either parent, or to neither. ° 
The fundamental principle considered by the court in granting custody is 
the welfare of the child.° While at common law the age of majority for 
both males and females was twenty-one years,’ by statute in Illinois it has 
been lowered to eighteen years for females. * 


Designation of the Guardian 


A parent, by his will may designate a person to act as guardian of the 
person and estate of his minor child, but cannot deprive the surviving 
parent, if fit, of his right to the custody of the child nor his right to desig- 
nate by his will the guardian of the person of the child.* The appointment 
of a testamentary guardian must be approved by the proper probate court. 
The guardian must give bond before entering upon his duties,*® and his 
powers and duties are, within the terms of the will appointing him, the same 
as any other guardian appointed by the court. 

The appointment of guardians, except the natural guardian, is governed 
by the Probate Act of 1939.'* The Constitution of 1870 gives the county 
courts jurisdiction over the appointment of guardians,** except in the 
counties where there is a probate court.** The Probate Act gives the jur- 
isdiction to the probate court. ** 

A guardian may be appointed upon the verified petition of any repu- 
table citizen of this state, or upon the court’s own motion, whenever such 
appointment seems necessary or convenient. If the minor is a resident of 
this state the probate court of the county of residence has jurisdiction to 
appoint a guardian of his person and estate. If the minor is a non-resident, 


*Seafford vy. Stafford, 299 Ill. 438, 132 N.E. 452, 20 A.L.R. 827 (1921); Hohenadel v. 
Steele, 237 Ill. 229, 86 N.E. 717 (1908). 

* Il. Laws 1871-1872, p. 469, § 4. 

*Inx. Rev. Srat., c. 3, § 284 (1949). 

‘Price v. Price, 329 Ill. App. 176, 67 N.E.2d 311 (Ist Dist. 1946). 

* Miller v. Miller, 257 Ill. App. 287 (3d Dist. 1930). 

* [us Rev. Srat., c. 3, § 283 (1949). For a further discussion of types of guardian- 
ship see Tayior, Law or Guagpian ann Warp 1-30 (1935) and 5 Vernier, AMERICAN 
Famity Laws § § 270, 288, 296 & 301 (1936). 

* Id. § 296, 

* Id. § 298. 

* Id. § 296. 

* Id. § § 283-298a. 

* Tia. Const. Art. VI, § 18. 

* Id. § 20. 

* Tin. Rev. Srat., c. 3, § 285 (1949). 
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- then the probate court of the county in which his real estate lies may 
appoint the guardian of his estate. If he owns no real property in this 
state, then the probate court of the county in which he owns personal 
property has the authority.** A non-resident of this state may be ap- 
pointed guardian of the person of a minor, but not of his estate. ** 


The averments which must be made in the petition for the appointment 
of a guardian are set out in detail in the Probate Act, ** as are the duties of 
the guardian of the person ** and of the estate *° of the minor. The guardian- 
ship of the person of a minor may be given to one person while the 
guardianship of his estate is given to another. A corporation may be ap- 
pointed guardian of the estate, but not of the person.** It is the duty of 
the regularly appointed guardian of the estate to represent the minor * 
although the court having jurisdiction may appoint a guardian ad litem or 
a next friend to represent him in any proceeding. If the estate of the ward 
is insufficient to provide for his education, and the guardian of his person 
fails to provide therefor, the court may award custody of the child to some 
other person to provide his education.** And if a person provides, by a 
settlement, for the support or education of a minor, and either parent of 
the child is dead, the court may enter an order providing for the visitation 
of the child by the person making the settlement. ** 

Where the estate of a minor is derived in whole or in part from bene- 
fits paid directly to the estate by the United States Veterans’ Administra- 
tion, notice of any application for leave to invest funds of the estate must 
be given to the chief attorney of the Administrator of Veterans Affairs in 
this state at least seven days before hearing on the application.* Under 
the same conditions, ten days’ notice must be given of hearing on any 
account. ** In addition, where the primary purpose of the appointment of 
a guardian is the collection, disbursement, or administration of money 
awarded by the Veterans’ Administration to the minor, no costs shall be 
taxed by any public officer for services rendered in the appointment of 
the guardian or the administration of the estate. ** 


The Probate Act also makes provision for those in military service who 
are reported dead or missing in action. If such a person has an interest in 


* Ibid. 

"Id. § 286. 
™ Id. § 289. 
"Id. § 291. 
* Id. § 292. 
"Id. § 290, 
" Id. § 293. 
* Id, § 294. 
* Id. § 295. 
* Id. § 292, 
* 1d. §§ 160 & 464. 
"Id. § 298a. 








192 MINORS AND INCOMPETENTS [ Vor. 1951 


any property in this state, or is a resident of this state, and has not left an 
adequate power of attorney in relation to such property, the circuit or su- 
perior court of the county of residence or situs, may, upon proper petition 
and proper showing by a next of kin, appoint a trustee to take charge of and 
preserve the property. *® 

If the minor is above the age of fourteen years, and has no guardian, he 
may nominate the guardian of his person and estate. If the person nominated 
is approved by the court, he will be appointed. *° This right goes back to 
guardianship in socage since in that form of guardianship the ward, having 
attained the age of fourteen years could nominate his own guardian. If the 
minor is under the age of fourteen years the probate court may nominate 
the guardian cf the person and estate of the minor. * 


Other than as described above there is no provision in the Probate Act 
for notice of the hearing on the petition to appoint a guardian and, in the 
absence of a rule or order of court, no notice is required. ** The only ex- 
ception is the case where the minor is over fourteen years of age and has 
not nominated a guardian, although there the notice is not really a notice 
of hearing, but is a citation to the ward to make his nomination. If, after 
being cited, the ward fails to make his nomination, the court can proceed 
with the appointment as if the ward were under fourteen. * 


The Probate Act contains a provision, ** formerly in the Guardian 
and Ward Act, *“ relating to the office of public guardian. However, the 
Probate Act failed to retain a provision making it the duty of the court to 
appoint the public guardian when any guardian appointed under the Act 
fails to qualify within three months. ** It would thus appear that the public 
guardian has no right to be appointed guardian in any case, but his ap- 
pointment rests solely in the discretion of the court. 


Scattered throughout various statutes and cases of the state are pro- 
visions and requirements for the appointment of the special guardian known 
as a guardian ad litem when the rights of any minor are involved in litiga- 
tion or court action. There are also numerous cases in which minors act 
through a guardian called “next friend”. However, since both of these 
guardians act or are appointed by the court for a specific case the discussion 
of their appointment, their rights, powers and dutics more properly belongs. 
in another article of this symposium. Likewise, discussion of the appoint- 
ment of the special attorney and trustee for men and women in the service 


* Id. § § $21, $22, & $23. 

* Id. § 286 

“Id. § 287 

© James, lissnois Peonare Act Annotatep 418 (1940). 
“Tia. Rev. Stat. c. 3, § 268 (1949). 

"Id. €§ 319, 320, 321 & 322. 

* Tin. Rey. Srar., c. 4, § 58 (1937). 

“Id. § 
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of the United States, under the Soldiers and Sailors Civil Relief Act, * will 
be discussed in another section. 


The Dependent, Neglected, and Delinquent Children Act 


As previously mentioned in this article, all dependent, neglected, and 
delinquent children under twenty-one years of age are considered wards of 
the state and ogy persons are subject to the care, guardianship, and control 
of the court.*’ The Act defines in great detail ‘what is meant by a de- 
pendent or vegiened child ** and with equal minuteness describes the 
juvenile delinquent in terms ranging from association with thieves to use 
of vile language about a public place or school. * 

An adjudication under the Act or evidence used to secure such ad- 
judication may not be used as evidence against the child in any other case, 
except in subsequent cases against the child under this same act. *° 

Jurisdiction of these cases is vested in the circuit and county courts of 
the respective counties and a trial by a jury of six persons is authorized. ** 
However, by common practice in the counties outside of Cook, the county 
court has taken almost exclusive jurisdiction. In Cook County one of the 
judges of the circuit court is designated to hear all cases arising under this 
act and his court is now called the Family Court. ** 


Proccedings under this Act are instituted by the filing of a petition in 
the proper court, by a reputable resident of the county, setting forth the 
facts, and praying that the child be taken from its parents, guardian, or 
custodian and placed under the guardianship of a person appointed by the 
court. ** Summons is issued, ** a hearing is held as provided in the Act, an 
order is entered providing for the custody of the child, * and a guardian 
of his person is appointed. * Although the guardianship is of the person 
only, in practice, especially with older children who may be working, it 
usually develops that the guardian collects and cares for the child’s wages. 
The court having jurisdiction may, in its discretion, permit the criminal 
prosecution of an alleged delinquent child and dismiss the petition. “* 

If the child is placed in a foster home or in a private institution the 
court may order the county to pay for the tuition, maintenance, and care 


$4 Srat. 1178 (1940); 50 U.S.C. § § 501-590 (1946). 
"Int. Rev. Srar., c. 23, § § 190 et seg. (1949). 
“Id. § 190. 

” Ibid. 

* Ibid. 

“Id. § 191. 

"Id. $ § 192 & 192a. 

“Id. § 193. 

“1d. § 194. 

“1d. § § 196 & 198. 

“Jd. § 197. 

"1d. § 199. 
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of such child. ** If the parents of a child are otherwise fit, but are financial- 
ly unable to care for the child, the court may return the child to its parents 
and order the county to pay them for his tuition, maintenance, and care. *° 
The state will reimburse the county for one-half of the payments made by 
it under this Act, provided the state’s share of the cost does not exceed 
twenty dollars per month per child. *° 


The Act also provides penalties for any person, including parents, con- 
tributing to the dependency, neglect, or delinquency of any child. * 


There is a provision of the Act that, in any county where a court is 
held under Section 3 of the Act, *? no criminal case involving a male child 
under seventeen years of age or a female child under eighteen years of age 
shall be tried before a justice of the peace or police magistrate.** Since 
Section 3 applies to the designation of a special judge of the circuit court, 
in counties of more than five hundred thousand population, it necessarily 
follows that this very desirable section applies only to Cook County. No 
good reason has been advanced why the section should not apply to all 
counties in the state. Some down state counties have worked out an agree- 
ment whereby the justices of the peace and police magistrates voluntarily 
send such cases to the county court. 


Emancipation 


The natural guardianship of a minor may be terminated by his emanci- 
pation by his parents, since by their acts, either expressed or implied, a 
minor’s parents may relinquish their right to his wages and earnings. Such 
emancipation may be by written instrument, by acquiescence in the minor’s 
collecting his own wages, or by any conduct which is inconsistent with a 
claim on the part of the parents for further services of the minor. ** A child 
is emancipated by his marriage. Emancipation works a severance of the 
filial relation as completely as if the minor had become of age. * 


Termination of Guardianship 
Formerly, under Illinois law, a minor who was under guardianship, 
could, upon reaching the age of fourteen years, nominate a guardian of his 
own choosing, thus terminating the prior guardianship. ** However, since 


“Id. § 196. 

* Ibid. 

* Id. § 203a. 

* Id. $$ 1964 and 196b. 

“ Id. § 192. 

* Id. § 204. 

“ Vanatta v, Carr. 229 Ill. 47, #2 N.E. 267 (1907); People ex rel. Mitts v. Ham, 206 
Ul. App. $43 (3d Dist. 1917). 

froquois Iron Co. v. Industrial Commission, 294 Ill, 106, 128 N.E. 289, 12 A.L.R. 

924 (1920). 

“ Ul, Laws 1873-1874, p. 107, § 1, Cobleigh v. Matheny, 181 Ill. App. 170 Gd Dist. 
1913) 
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. under the Probate Act a minor over fourteen years of age can nominate only 
if he does not have a guardian, *’ termination of guardianship by nomination 
of a new guardian would appear to have been abolished in this state. 
Guardianship under court appointment continues until the ward reaches 
majority ** unless sooner terminated by the death, resignation, or removal of 
the guardian, °° by the death of the ward; or by the lapse of time set in 
the will appointing a testamentary guardian. ** The guardianship of the 
person of a female ward terminates upon her marriage.*? Among the 
privileges of a minor is the statutory provision that if he is under the age 
of ten years he cannot be found guilty of any crime or misdemeanor. * 
Moreover, it is a crime to counsel him to commit any offense. * 


INCOMPETENTS “* 


An incompetent has been defined as one who is incapable of managing 
his affairs because mentally deficient or undeveloped. ** The Probate Act 
defines an incompetent as an insane or mentally ill person, an idiot, an im- 
becile, any person who because of old age, physical incapacity, or imperfec- 
tion or deterioration of mentality is incapable of managing his person or 
estate or any person who because of gambling, idleness, debauchery, or the 
excessive use of intoxicants or drugs, so spends or wastes his estate as to ex- 
pose himself or his family to want or suffering.** A broader definition 
sometimes used in chancery is a person under legal disability. 


ALIENS 


An alien is defined as any person who is not a citizen of the United 
States. Under the broad chancery definition aliens are classed as incom- 
petents. Section One of the Fourteenth Amendment to the United States 
Constitution has been held to protect an alien by prohibiting a state from 
depriving any person of life, liberty, or property without due process of 


*Iut. Rev. Srat., c. 3, § 288 (1949). 

“Id. § 466. 

"Id. § § 466, 442, & 431. 

“Id. § 466. 

“Id. § 296. 

“Id. § 466. 

“Id. c. 38, § 591. 

“Id. § 595. 

*“ This article was prepared before the pa and approval of House Bill 234— 
The Mental Health Code—and House Bill 236—which makes rather substantial changes 
in the provisions of the Probate Act so far as they relate to feeble minded or mentaily 
deficient persons. Since these new Acts do not become effective until January 1, 1952, 
it has been decided to print the article as originally written and to use footnotes to direct 
the reader's attention to the new provisions. 

“42 C.].S. Incompetent, p. 540. 

“lus, Rev. Stan, ¢. 3, 3 264 (1949). House Bill 236 adds a feeble minded or 
mentally deficient person vo this list. 
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law or from denying any person equal protection of the law.°" The courts 
have also held that an alien is protected by the similar provision of the Fifth 
Amendment. ** But the alien is without other protection except that which 
may be afforded him by treaty between the United States and his native 
country. An alien may hold title to real estate in Illinois for a maximum 
period of six years after he becomes twenty-one years of age.°° If, before 
expiration of the limitation, the alien has not conveyed the real estate to a 
bona fide purchaser, or become a citizen of the United States, the real estate 
may be sold by order of court, upon application of the state’s attorney, 
whose duty it is to petition the court for the order of sale. The proceeds 
of the sale, upon confirmation by the court, are to be delivered to the state 
treasurer "° and the court has held that this Act is constitutional. ”' 


An alien cannot take by inheritance and may not take real property by 
descent in absence of a constitutional, statutory, or treaty provision authoriz- 
ing such taking. '* Moreover, a citizen cannot inherit collaterally through 
an alien ancestor.’* An alien may not contract with his tenant for the 
tenant to pay taxes assessed against the demised premises. ’* No employer, 
contractor, sub-contractor, or other person whose employees are to be paid 
in whole or in part, either directly or indirectly, from funds raised by taxa- 
tion shall pay any such funds to an alien unless such alien has declared, in 
good faith, his intention to become a citizen of the United States.’* Any 
such employer, contractor, sub-contractor, or other person who has reason 
to believe that any of his employees, who are to be so paid out of funds 
raised from taxation, are other than native or naturalized citizens or aliens 
who have in good faith declared their intention to become citizens, is re- 
quired to investigate and, if any such employee is found to be an alien, 
discharge him. ** Any alien who, for a period of three months after he is 
entitled to do so, fails to take out his final citizenship papers shall be deemed 
to have not acted in good faith in filing his declaration of intent." How- 
ever there is serious question as to the constitutionality of this Act. ”* 


An alien may not vote in Illinois, serve on a jury, ® or hold any civil 


“Colyer v. Skeffington, 265 Fed. 17 (D. Mass. 1920), rev'd on other grounds, 

Ske ffir om v. Katzeff, 277 Fed. 129 (ist Cir. 192°); 3 C.J.S. Aliens § 7. 
* Colyer v. pe supra, note 67. 

* Ini. Rev. Srat., c. 6, § 2 (1949). 

* Id. & 3. 

" People ex rel. Kunstman v. Shinsaku Nagaro, 389 Ill. 231, 59 N.E.2d 96 (1945). 

” Schoellkopf v. DeVry, 366 Ill. 39, 7 N.E.2d 757, 110 A.L.R. 511 (1937). 

* Beavan v. Went, 155 Ill. 592, 41 N.E. 91 (1895). 

“Tir. Rev. Srat., c. 6, § 9 (1949). 

“14.13 

“Id. § 14 

"Id. & 15 

“Ez parte Kuback, 65 Cal. 274 (1890); City of Chicago v. Hulbert et al, 205 Ill. 
346, 68 SLE. 786 (1903) 

* tix. Comer, Aur. VII, § 1; Inv. Rev. Srat., c. 46, § 3-1 (1949). 

“Id. c. 78, § 1. 
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_or military office in this state.*' His rights to compensation under em- 
ployers’ liability and occupational diseases acts are limited to certain classes 
of dependents and the amount to fifty per cent of that allowed citizens in 
similar circumstances. *? He may not obtain a hunting,** or trapping 
license ** but apparently a non-resident alien can obtain a license to fish in 
Lake Michigan. ** He may not work as a shot firer in a coal mine, * or 
buy or receive as a gift any fire arm that may be concealed upon the per- 
son, *’ or act as a peace officer. ** Aliens are permitted to marry in Hlinots 
if their marriage would be valid in their own country.” An alien may 
take dower the same as a citizen. °° 


It is the duty of the Department of Public Welfare to arrange for the 
deportation of any alien inmates of state hospitals for the insane or other 
charitable institutions of the state.** An alien is not eligible for an old age 
pension unless he has resided in the United States continuously for twenty- 
five years immediately preceding the filing of his application.” 


MARRIED WOMEN 


Under the common law when a man and woman married they truly 
became one. The wife ceased to exist as a separate legal entity. A wife 
could not convey her own property or bar her dower in her husband’s. 
The husband was entitled to the usufructs of his wife’s inheritance during 
coverture and, if issue were born, had the estate of curtesy. He was also 
seized of his wife’s life estate. As for the wife’s personal property—the 
husband owned all of it which was in her possession and control or which 
was reduced to possession during coverture or which was in possession of 
third persons not claiming adversely. At the death of the husband the 
wife’s personal property went to his personal representative except for her 
personal paraphernalia, clothing, et cetera, which she kept at his death. 
This was evidently an early ancestor of the widow’s award. 


The husband was entitled to the wife’s choses in action, if he could 
reduce them to possession during coverture. Upon the wife’s death he was 
entitled to administer her estate for his own use, thus being able to reduce 
her choses in action to his possession even after her death, although they 


"Itt. Const. Art. VII, §$ 6. 

“Inu. Rev. Srat., c. 48, $$ 144()) & 172.7()) (1949). 

"Id. c. 61, § 186. 

“Td. § 188. 

“ Id. c. 56, § 230. 

"Id. c. 93, § 47. 

"Id. c. 38, § 154. 

"Id. c. 125, § 27. 

“Id. c. 89, § 20. 

” Id. c. 3, § 177. 

"Id. c. 127, § 53(2). 
c 


"Id.c 


23, § 40-1, 
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remained liable for her personal debts. But, since she could not contract, 
this meant debts contracted by her while feme sole. 

Also, the husband had complete enjoyment of his wife’s chattels real 
during coverture, with power to deal with them as he chose. They were 
liable for his debts. If they were in existence at his death, then the law 
kindly permitted the wife to have them back. If the wife died first her 
chattels real went to her husband as administrator of her estate. 

The only right a married woman had was to sue or be sued if her hus- 
band had been banished, had abjured the realm, was a non-resident alien, or 
had been transported beyond the seas. Then, in equity, she was permitted 
to bind her separate equitable estate, but not herself personally.** There 
was some slight crumb of comfort, however. If a husband by violent 
threats, commands, or coercion caused his wife to commit a crime she 
could not be convicted although he could be. ™ 

But this has all been changed. By a long struggle culminating in the 
Rights of Married Women Act, approved March 30, 1874°* women have 
gained their “equal rights”. Now a married woman may sue and be sued 
just as if she were single; if she is sued jointly with her husband she may 
defend in her own right; if the husband deserts, the wife may, in his name, 
prosecute or defend any action he might have prosecuted or defended; she 
is liable for her own torts; she is not liable for his debts contracted before 
or after marriage except for family expenses; she may contract the same as 
a feme sole; she may collect her own wages and she may own and contract 
for personal and real property the same as her husband. In fact, it would 
now seem that the pendulum is beginning to swing the other way, towards 
“equal rights for men”, as witness the recent change of “Widow’s Award” 
to “Surviving Spouse’s Award” * and the amendment to the Divorce Act 
which enables the court to grant temporary * or permanent alimony to the 
husband. os 


DRUNKARDS 


A drunkard is incompetent under the law only if his excessive use of 
intoxicants causes him to so spend or waste his estate as to expose himself 
or his family to want or suffering. *’ Most persons becoming alcoholics to 
this extent are diagnosed as chronic alcoholics with brain or mental deteri- 
oration and, as such, committable as mentally ill. The same observation is 


usually true of drug addicts. Drunkenness is not an excuse for crime unless 


% Manven, Peesons snp Domestic Rerations 83-98 (1931). 
“tis. Rev. Srat., c. 38, § 596 (1949). 
“Id. c. , §§ 1-2) 


“Id. c. 3, § 330 
“Id. 44, § 16 
"14.§ 19 


"Id. c. 3, $4 UA 
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.such drunkenness is induced by fraud, connivance, or force of some other 
person for the purpose of causing the perpetration of a crime. *” 


PERSONS WHO ARE MENTALLY ILL 


Because of the stigma which has attached to mental disease since the 
dawn of history, psychiatrists have sought to introduce a new name for in- 
sanity. It is now called mental illness. The old Lunatics Act ** has been 
succecded by the Revised Mental Health Act *? and the Lunatics, Idiots, 
Drunkards and Spendthrifts *°* Act has been replaced by various provisions 
of the Probate Act. *°* 

A mentally ill person is defined in the Revised Mental Health Act as 
any person who, by reason of unsoundness of mind is incapable of managing 
and caring for his own estate and is dangerous to himself or others if per- 
mitted to go at large or any person who, by reason of unsoundness of mind, 
is incapable of managing and caring for his own estate and is in such con- 
dition of mind or body as to be a fit subject for care or treatment in a 
hospital for mentally ill persons.*°* Mentally deficient (feeble minded) 
persons and epileptics are specifically excluded from this definition, which 
automatically excludes them from the definition of an incompetent in the 
Probate Act.’°* Persons who are, or who may be, mentally ill and who are 
in custody on a criminal charge are also excluded from the provisions of 
the Revised Mental Health Act. ** 

An idiot cannot be found guilty of or punished for any crime or mis- 
demeanor with which he may be charged, ** but no satisfactory definition 
of an idiot appears in the statute. Some psychologists have attempted to 
define an idiot as a person with an intelligence quotient between zero and 
nineteen, and an imbecile as one with an intelligence quotient between 
twenty and forty-four. However, so far as is known, the courts have not 
adopted this classification. An old definition of an idiot is a person who has 
been without understanding from his nativity and whom the law presumes 


© Id. c. 38, § 599. 

™ It. Rev. Srar., c. 85, $$ 1 et seq. (1939). 

™ Ii. Rev. Srat,, c. 914, § § 1-1 to 16-1 (1949). 

The Revised Mental Health Act is repealed, effective January 1, 1952, by the Men- 
tal Health Code, but most of its provisions are retained in the Code except as herein 
after set out in footnotes. 

™ Tut. Rev. Strat, c. 86, $ § 1 et seg. (1939). 

Ti. Rev, Srav, c. 3, § § 264 e@ seg. (IM), 

id. c. 91h, § 1-4, 

The Mental Health Code makes verbal changes in this definition. 

Id. oc. 4, § 264. 

House Bill 236 specifically names feeble minded and meatally deficieat persons ia 
the definition of incompetent wader the Probate Act. 

"1d. ¢. 91M, § 1-0. 

Td. ce. 38, § 504. 
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is never likely to attain understanding. *°® The courts have dodged the 
issue by simply stating that whether a person is an idiot or an imbecile de- 
pends upon the peculiar facts and circumstances of each case. 

A person is insane under the criminal law *° if he is incapable of dis- 
cerning right from wrong as to a particular act, or is incapable of choosing 
to do or not to do the act and governing his conduct in accordance with 
such choice."*! The same test has been held to apply to a feeble-minded 
person charged with crime.*** If upon the trial of a person charged with 
crime it appears from the evidence that the act was committed as charged, 
but that, at the time of committing such act, the person so charged was in- 
sane, the jury is required to so find by its verdict and to also find whether 
such person has, or has not, recovered entirely and permanently from such 
insanity. If the jury finds the person has not recovered, then the court is 
required to commit him to the Department of Public Welfare for confine- 
ment in the Illinois Security Hospital, if a man and, if a woman, in any other 
state hospital for the insane. If the jury shall find that such person has en- 
tirely and permanently recovered his sanity the person shall be discharged. 
If, subsequent to commitment, such a person shall be found by a jury to 
have entirely and permanently recovered his sanity, he is likewise to be 
discharged. 

If a person is charged with a felony, the judge before whom the cause 
is pending may impanel a jury to ascertain, before a plea, whether the de- 
fendant is insane or feeble minded. If the jury, by its verdict, finds that the 
defendant at the time of the hearing was insane or feeble minded, such per- 
son is to be committed to the Department of Public Welfare as above 
recited. If, at such a hearing before trial or at a hearing subsequent to 
commitment, a jury shall find that a defendant is not insane or feeble 
minded or has permanently recovered from his insanity or feeble minded- 
ness the defendant is then subject to trial on the original charge. 


It will be noted that the question submitted to the jury at the time of 
the trial on the criminal charge excluded an inquiry into whether the de- 
fendant was feeble minded at the time of the commission of the act charged, 
while feeble mindedness is included in the inquiry prior or subsequent to the 
trial on the criminal charge. It would appear that the legislature intended 
to make insanity a defense to a criminal charge while making feeble minded- 
ness only a cause to delay trial. ** 


Thus it follows that if a person becomes insane after the commission of 
a crime he cannot be tried during the continuance of such insanity. If, 


 Bouvier’s Law Dicrionary 516 (1946). 

Tuy. Rev. Srat., c. 38, § 592 (1949). 

™ People ex rel. Wiseman v. Nierstheimer, 401 Ill. 260, 81 N.E.2d 900 (1948). 
** People v. Varecha, 353 Ill. 52, 186 N.E. 607 (1933). 

“? Int. Rev. Stat., c. 38, § 592 (1949). 

* Ibid. 
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after verdict of guilty and before judgment, a person becomes insane, judg- 
ment cannot be pronounced upon him during such insanity and, in capital 
cases, if defendant becomes insane after sentence is passed, execution of the 
sentence is stayed until the defendant recovers his sanity. In all of the 
situations described in this paragraph it is the duty of the court to impanel 
a jury to inquire into the mental condition of the defendant. *** 


Under the criminal code all persons are presumed to be of sound mind 
who are neither idiots, lunatics, affected with insanity, nor under the age of 
fourteen years. Persons under such age are presumed to be of sound mind 
if they know the distinction between good and evil.’** The burden is on 
the defendant in any criminal case to rebut this presumption and raise the 
question of his mental capacity. *!" 

The Revised Mental Health Act does not apply in any way to a pro- 
ceeding under the criminal code to determine whether a person charged 
with a crime or misdemeanor is insane. *** 


CONSERVATORSHIP 


Although the history of guardianship is clearly defined and well au- 
thenticated, conservatorship of incompetents seems to have just grown. It 
has been developed, over the years, through the exercise of equity powers by 
the courts. 

The Probate Act gives the probate courts and, in counties where there 
are no probate courts, the county courts, jurisdiction to appoint con- 
servators, 119 

If a person has been adjudged mentally ill under the Revised Mental 
Health Act, *”° or insane under any prior law, in any county court of this 
state in a county where there is no probate court, and the person is a resi- 
dent of that county, the county court may, upon the verified petition of a 
reputable citizen of this state, appoint a conservator without further 
hearing. ?*? 

If such person has been so adjudged mentally ill or insane by the county 
court of a county other than the court in which the petition is filed, or by 
a court of competent jurisdiction of a foreign state, upon a like petition and 


"Id. § 593. 

"6 Id. § 590. 

United States ex rel. Samman v. Ragen, 167 F.2d 543 (7th Cir. 1948), cert. 
denied, 335 U.S. 830, 69 Sup. Cr. 15 (1948). 

™* People v. Cornelius, 392 Ill. 599, 65 N.E.2d 439 (1946), transferred, 332 Ill. App. 
271, 74 N.E.2d 900 (1947). 

Neither does the Mental Health Code. 

"* Tht. Rev. Stat., c. 3, § 265 (1949). 

™ Id. c. 91%, § § 1-1 to 16-1. 

™ 1d. c. 3, § 265. 

House Bill 236 extends this provision and those mentioned in the several following 
paragraphs, to the feeble minded or mentally deficient person. 
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a duly authenticated copy of the record of such adjudication, the proper 
court may appoint a conservator without further hearing. However, if the 
appointment is upon an adjudication of a court of a foreign state the court 
must give such notice as it deems expedient. '** 


Attention is called to the fact that adjudication as a person in need of 
mental treatment or as a mentally deficient (feeble minded) person is not 
included in the two preceding paragraphs as grounds for the appointment 
of a conservator, *22> 


If a person has not been adjudged mentally ill or insane, then upon a 
verified petition by a reputable citizen of this state, the proper court may 
adjudge such person to be an incompetent under the Probate Act and ap- 
point a conservator for him after a hearing and upon such notice as the 
court deems expedient. *** 

The petition for the appointment of a conservator must state: (1) the 
name and place of residence of the mentally ill or insane person or alleged 
incompetent; (2) the reasons for the conservatorship; (3) the value of the 
mentally ill or insane person’s or alleged incompetent person’s personal 
estate, the gross annual income from his real estate and the value of the 
timber and improvements on his real estate; and (4) the name, post office 
address, and, if an individual, the age and occupation of the proposed con- 
servator. *** A petition asking that a person be adjudged incompetent (he 
not having been previously adjudged mentally ill or insane) and a conserva- 
tor appointed for him cannot be dismissed or withdrawn without leave of 
court. **° 

If the alleged incompetent is a resident of this state the conservator of 
his estate and person is appointed by the proper court of the county in 
which he resides. If he is a non-resident the conservator of his estate is 
appointed by the proper court of the county in which his real estate is 
situated or, if he has no real estate, then in the county in which his personal 
estate is located. *** 

If the petition is not based upon a prior adjudication of mental illness 
or insanity the court must set the matter for hearing and summons directed 
to the alleged incompetent must be issued. It would seem that the date set 
for hearing need not be a return date as fixed by the Civil Practice Act. 
Service by leaving a copy of the summons with the alleged incompetent 
personally and informing him of the contents thereof at least three days 


- lhid. 

™ Afver January 1, 1952, this statement will not be true as to persons adjudged 
mentally deficient (feeble minded). 

™ thid. 
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before the return day designated, is required. However, upon good cause 
shown, supported by affidavit, the court may excuse personal service and 
substitute any of the modes of service provided in the Civil Practice Act. 
A trial by a jury of six or twelve persons may be had upon demand, made 
on or before return date or within such further time as the court may per- 
mit, of any party to the proceeding. Unless a new trial is granted the 
court must enter its order in accordance with the jury’s finding. If no 
jury is demanded the court may hear the matter without a jury, but in its 
order must make a specific finding that no jury was demanded. **” 

If the petition is for the appointment of a conservator for a mentally 
incompetent beneficiary of the Veterans Administration, and there is pre- 
sented a certificate of the administrator of veterans affairs, or his deputy, 
that the beneficiary has been, upon examination by the Veterans Adminis- 
tration, determined to be incompetent under their laws and regulations then 
in effect and further that the appointment of a conservator is necessary be- 
fore any moneys due the beneficiary can be paid to the beneficiary, such 
certificate shall be prima facie evidence of the necessity for the appoint- 
ment of a conservator. 17% 

Where the primary purpose of the appointment of a conservator is the 
proper expenditure of public assistance granted the ward under the provi- 
sions of any act of the general assembly or is to collect, disburse, or ad- 
minister money granted the ward by the Veterans Administration, no costs 
are to be taxed or charged by any public officer in the proceeding for the 
appointment, or in any subsequent proceedings or reports made in pursu- 
ance of such appointment. *** 

The control of the ward’s person and estate may be granted to separate 
individuals. As with a guardian, a corporation may act as conservator of 
the estate only.**° A non-resident of this state may be appointed conserva- 
tor of the person, but not of the estate of a ward. ** 

Although an adjudication as being a mentally deficient (feeble mind- 
ed), epileptic, or a post encephalitic person may result in commitment to a 
hospital or institution, such an adjudication does not declare, or imply, that 
such a person is incompetent; so the acts ‘** covering the commitment of 
these persons will not be discussed here. 


Id. § 269. 

™* Ibid. 

™ Id. § 270a. 

™ Id. § 271, 

Id. § 272. 

™ Id. c. 91M, §§ S1-1 to 64-1, c. 23, § § 189.1-189.24, 

After January 1, 1952 an adjudication as being mentally deficient (feeble minded) 
will declare that the person so adjudicated is incompetent. (H. B. 236). The provisions 
for the commitment of mentally deficient (feeble minded) persons are combined with 
those for the commitment of mentally ill (insane) persons in the Mental Health Code, 
while the provisions for the commitment of epileptic and post encephalitic persons are 
repealed by that Act. 
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THE REVISED MENTAL HEALTH ACT 

Since an adjudication of mental illness does mean a finding of incom- 
petency upon which a conservator may be appointed without additional 
hearing, the Revised Mental Health Act will be discussed rather fully. As 
mentioned earlier in this article, persons interested in the mentally un- 
fortunate have waged a long and unremitting struggle to better the lot of 
these sick persons. Many suggestions were made for i improving the method 
of hospitalizing these people, some even going to the extent of suggesting 
that a doctor should be able to sign a patient into a mental hospital, where 
he would be confined and treated against his will if need be, the same as a 
doctor could send a patient to a hospital to be operated on for appendicitis. 
There raged a long and bitter argument between this extreme view on one 
side and the other extreme, whose advocates clung to the idea that a pro- 
ceeding to commit a patient was a contest between the People of the State 
of Illinois on one side and the patient on the other, and that the hearing 
should be conducted as any criminal trial, with all the technicalities of such 
a contest. By endless compromise the Revised Mental Health Act was 
worked out and approved July 24, 1945.' 


Persons in Need of Mental Treatment 

One of the features of this Act, about which there has been a great 
deal of misunderstanding, is the provision for finding a person to be in 
need of mental treatment. Such a person is defined to be anyone who, 
although not a mentally ill person, as defined in the Act, is in such condi- 
tion of mind or body as to be a fit subject for care or treatment in a hospital 
for the treatment of mental disorders.'** Attcntion is called to the fact 
that there is nothing in this definition about the ability of such a person to 
manage and care iad his own estate. For that reason an adjudication of 
need of mental treatment cannot be used as a basis for the appointment of 

a conservator in the way as an adjudication of mental illness. 
From the standpoint of a doctor or psy chiatrist there may not be any 
difference between a person who is mentally ill and one who is in need of 
mental treatment. Perhaps the best way to point out the difference would 
be to explain how the provisions for declaring a person to be in need of 
mental treatment came to be written into the Act. The Revised Mental 
Health Act was drafted during the late summer and early fall of the year 
1944. During that time, and just prior thereto, many men were being and 
nad been discharged from the armed services as being psychotic or psy- 


* Id ©. Vik, $% 1-1 w 161. 

See note 192 
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Ihe Mental Health Code makes verbal changes in this definition and adds the 
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choneurotic. Many of these men were being cornmueted to mental hospitals 
immediately upon discharge. While in the hospital they received “spending 
money” allowances from the government. Since they had been adjndged 
insane they were therefore incompetent and the seperimtendents of the hos- 
pitals hesitated to turn this money over to the patients without some 
protection. However, the funds were not sufficiently large to warrant the 
expense of appointing conservators. With this situation in mind the at- 
torneys for the Veterans Administration came forward with the suggestion 
that a classification be set up for persons in need of mental treatment, so 
that these people could be committed to a hospital for treatment, but would 
not be declared incompetent. This provision released the hospital superin- 
tendents from their responsibility, permitted payment direct to recipients, 
and enabled the patients to enjoy all of their allotments without deductions 
for court costs. In determining whether a patient should be commutted as 
mentally ill or as in need of mental treatment the question is simply whether 
he needs a conservator to handle his estate or is capable of handling it him- 
self. Of course, a man who has a large business that requires expert 
management could be declared mentally ill while 2 man with no business 
and no income could be adjudged in need of mental treatment, although 
the latter might actually be a much sicker man. 


Types of Admission Procedure 

There are three types of admission procedure provided im the Act. ‘* 
The first is by voluntary application of the patient in person, or by some 
relative or attorney in his behalf. Since this type of admussion does not 
raise any presumption of incompetency it need not be discussed here. 

The emergency admission is, in effect, really a prelimmary step, in 
certain violent cases, to a court commitment. I[f a person becomes se violent 
that he cannot be cared for until a regular court hearing and is we dan- 
gerous to be at large, a verified petition alleging the facts, accompanied by 
a certificate of a physician who has personally examined him, setting forth 
his condition, may be presented, in duplicate, to the superintendent of a 
mental hospital. The petition and ceruficate consmtute the authority of 
the superintendent to detain the patient, not to exceed fifteen days, pending 
a judicial hearing. If the petitioner needs help to get the patent vo the hes- 
pital he may present the petition and certificate to the county judge of the 
county in which the patient resides, or is found, and if the judge i is sausfied 
that the welfare of the patient or of the general public requires it, he may 
order a writ to issue, directed to the sheriff or any authorized police officer, 


” Id. § 3-1 
These types of admission presere are retained in the Mental Health Code, duc 
emergency procedure may not be used for mentally deficient (feeble minded) persons. 
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commanding him to take charge of the patient and deliver him to the 
hospital, *** 

Within five days after receiving a patient under emergency procedure 
the superintendent must file the original of the petition, and certificate, 
with the clerk of the county court of the county in which the patient re- 
sides or, upon the request of the petitioner and the approval of the county 
judge of the county of residence, with the clerk of the county court of 
the county in which the hospital is located. ‘*’ 


If a patient is released from an emergency admission he may not again 
be accepted under emergency procedure on the basis of the acts and con- 
duct which caused his first emergency admission. *** 


The county courts of the various counties of the state are given ex- 
clusive original jurisdiction of cases arising under the Revised Mental Health 
Act. It is the duty of the state’s attorney of each county to represent the 
State of Illinois in all cases arising under the Act, to prepare all papers to be 
filed or left with the clerk, and to attend, either in person or by assistant, all 
hearings held in their respective counties. However, any party in interest 
may be represented by private counsel, if desired, and in Cook County the 
papers are prepared by the clerk.*** The court proceedings are started by 
the filing of a verified petition by any reputable citizen of the county in 
which the alleged mentally ill person resides, or is found, with the clerk of 
the county court of that county. The petition must allege that the named 
person is mentally ill, or is in need of mental treatment, that the safety of 
such person, or of others, or the need of such person for mental treatment, 
requires that such person be admitted to, and confined in, a hospital for the 
mentally ill, The petition must also state the name and address of the 
spouse or of the nearest relative of the patient, if known to the petitioner, 
and, if not known, that diligent inquiry has been made to obtain this in- 
formation; also the name and address of the person, if any, having custody 
and control of the patient; and the names of the witnesses by whom the facts 
alleged can be proven, at least one of whom must be a physician having 
personal knowledge of the case. *° 

If the patient has not been examined by a physician that fact must be 
stated in the petition, whereupon the court is required to appoint a physi- 
cian to examine the patient and make a written report to the court. The 


™ Id. 

” be 

- jd 

id. § 2-2 

‘The reader's attention is directed to the fact that, under the Mental Health Code, 
as procedural provisions discussed in the several following paragraphs will apply 
equally w mentally deficient (feeble minded) persons after January 1, 1952, Also, after 
that Gate the petition may be signed by any reputable citizen of the State. 

14. § 6-1 
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court is granted the power to compel the patient to submit to examination 
by the court-appointed physician. ' 

If the petition originally alleged the patient to be mentally ill, the 
court at any time before judgment may allow the petition to be amended to 
allege that the patient is in need of mental treatment, or vice versa. Upon 
the making of the amendment the court must grant such continuance as 
seems just under the circumstances. *** 


All petitions must be prepared and delivered to the clerk im duplicate, 
the original being filed and the copy being retained to be delivered, with the 
patient, to the person or institution to whom or which the patient is com- 
mitted, 1*° 


Upon the filing of the petition it is presented to the court to be set for 
hearing at such time, within fifteen days of the filing, as the court de- 
termines. The hearing is ordinarily held in the regular court room, but for 
good cause shown it may be held any place in the county. The reason for 
this provision is to avoid unduly exciting a patient, who is already violently 
disturbed, by dragging him into a court room. Reasonable notice of the 
time and place of the hearing must be given the patient and, if he is mar- 
ried and living with his spouse, and the spouse did not sign the petition, also 
to such spouse, if known to be in the county; also upon such other persons, 
including witnesses, as the court may direct. The notice must be served 
prior to the time set for hearing. *** 


There has been considerable discussion among judges and lawyers as 
to what constitutes reasonable notice under this Act. The phrase is de- 
fined in the Act as meaning a written notice served in such manner and at 
such time prior to the hearing as the court having jurisdiction of the man- 
ner may determine and direct.*** This question has never been p: 
upon by our appellate or Supreme Court so far as a search of the reported 
cases reveals. Some persons maintain that if the patient is violently dis- 
turbed so that a layman can plainly see he is mentally ill, and the patient's 
family are all in agreement on the proceedings, a notice of one hour is 
sufficient. These persons insist this is especially true if the patient shows 
suicidal or homicidal tendencies and the community has no equipment with 
which to restrain him. Anyone who has seen a doctor give a patient a large 
enough injection of a drug to, in the doctor’s words, knock down a horse, 
with no more effect upon the patient than so much sterile water injected 
into his muscles, would be inclined to favor am extremely shert nonce. 
However, there are those who insist that, no matter how violent or danger- 


" Ibid. 
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ous a patient may be. no notice of less than twenty-four hours is reasonable. 
It might seem that this would be a case for the use of the emergency admis- 
sion procedure. However this would mean, in most cases, bringing the 
patient back from the hospital—a very disturbing experience for him—or 
asking the county Judge of the county in which the hospital is located to 
hear the case and enter the order of commitment. In a large number of 
cases neither of these courses would be desirable. 

The order setting the petition for hearing also directs that a writ issue, 
directed to the sheriff or the person having custody and control of the 
patient. and commanding him to have the patient before the Court at the 
time and place set for the hearing. ** From this it can be seen that the 
paticnt, in every case, must be personally present at the hearing. 

All notices and writs, endorsed to show the time and manner of serv- 
ing, must be returned to the clerk’s office at or before the time of the hear- 
ing. *** 

The patient, his spouse, any relative or any attorney appearing for any 
of them may demand a jury trial. In such case the jury consists of six 
persons, one a physician appointed by the court and the other five selected 
and impanelled as are jurors in civil cases in the county court. *** 

If no jury is demanded and no showing is made to the court that a 
jury trial is necessary or desirable, the court may appoint a commission of 
two physicians to make a personal examination of the patient and make a 
report to the court, in writing, of their findings. The commission has 
power to compel attendance of witnesses, administer oaths, and take sworn 
testimony. *** This is the most widely used method of hearing. 


If no jury is demanded or showing otherwise made that a jury trial is 
necessary or desirable and no showing is made that a trial by commission is 
necessary or desirable the court may proceed to a hearing upon the peti- 
tion and the certificates of two qualified physicians. © This method is also 
widely used, especially in the smaller communities where it is difficult to get 
two doctors together to sit on a commission. 

If the court is not satisfied with the finding of a jury or a commission it 
may set aside the findings and either discharge the patient or order a new 


“ Id. § 6-3. 

“* Ibid 

Id & 6-4. 

The Mental Health Code permits the substitution of a qualified psychologist for 
the qualified physician in cases where the petition alleges mental deficiency (feeble 
mundedness ) . 

14. € 6-5, 

The Mental Health Code permits the substitution of a qualified psychologist for 
une of the qualified physicians in cases involving mentally deficient (feeble minded) 

Touns 
Id £66. 
See note 149. 
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hearing. If the petition alleges that the patient is mentally ill the jury or 
commission may find him to be in need of mental treatment and the court, 
if satisfied, may enter judgment accordingly. ** However, for no apparent 
reason, thé converse is not true. 1°'* 


At any time before judgment a patient may request leave to enter a 
mental hospital voluntarily and the court may, in its discretion, grant the 
request and dismiss the petition. ** 


If the court is satisfied with a verdict or finding of a commission that 
the patient is not mentally ill or not in need of mental treatment an order 
is entered discharging the patient. If the court is satisfied with a verdict 
or finding of a commission that the patient is mentally ill or in need of mental 
treatment the court enters an order accordingly and a further order com- 
mitting the patient to the Department of Public Welfare—and the court 
may designate the hospital of the Department to which the patient is com- 
mitted—or, if eligible, to the Veterans Administration, or to a licensed private 
hospital, or to the care and custody of relatives. A copy of the order is de- 
livered with the patient to the institution or person to which or whom the 
patient is committed. *** 


The Act specifically provides that the entry of an order by the court 
committing a person as in need of mental treatment shall not constitute an 
adjudication by the county court that such person is incapable of managing 
and caring for his own estate. ** 


Procedure for Restoration to Civil Rights 


Any patient who has been adjudged mentally ill, or any person on his 
behalf, may file a verified petition, in the court in which the original order 
was entered, for restoration to full civil rights. The petition must be ac- 
companied by the certificate of a physician, not related to the patient, 
stating that the patient has recovered. *** The petition is set for hearing and 
the procedure is the same as on a petition for commitment. ** If the court 
finds, either from the verdict of a jury, the finding of a commission, or the 
certificates of physicians, that the patient has recovered from his mental ill- 
ness, the court must enter an order finding that the patient has recovered 


™ Id. § 6-7. 

** This inconsistency is corrected in the Mental Health Code. 

“Id. § 6-8. 

"Id. § 6-9. 

™* Ibid. 

“ Id. § 7-1. 

This procedure, with the provision that a certificate of a qualified psychologist 
may be substituted for that of a qualified physician, applies to a mentally deficient 
(feeble minded) person. 

“Id. § § 7-2 & 7-3. 








210 MINORS AND INCOMPETENTS [Von. 1951 


from his mental illness and a further order discharging the patient and re- 
storing him to all his civil rights. **" 

When the superintendent of the hospital to which a patient was com- 
mitted notifies the committing court that the patient has been discharged 
from the hospital as recovered, or as being without mental illness, or as 
being without psychosis, the court shall enter its order discharging the 
patient and restoring him to all his civil rights. '** Many psychiatrists 
hesitate to certify that a mentally ill person ever “recovers”, which accounts 
for the alternatives appearing in the Act. The necessity for this order of 
restoration, which is not required when a patient is committed as in need 
of mental treatment, is one reason most courts prefer to commit as in need 
of mental treatment instead of as mentally ill, unless a conservator is 
necessary. 

When the superintendent of the hospital to which a patient was com- 
mitted notifies the committing court that the patient has been discharged 
from the hospital as “improved” the patient may petition the court for 
restoration, using the notice in lieu of the physician’s certificate required 
in a preceding section, *** 

If a conservator was appointed upon the basis of an order of the same 
court finding the ward to be mentally ill and the ward is subsequently 
discharged and restored to all his civil rights under the Revised Mental 
Health Act, the court must thereupon revoke the letters of conservator- 
ship. ** If a conservator is appointed upon the basis of an order of a court 
other than the one appointing the conservator and the court originally 
finding the ward mentally ill subsequently enters an order adjudging the 
ward sane or recovered from his mental illness, discharging the ward and 
restoring him to all his civil rights, upon the petition of the ward, with a 
properly authenticated copy of the order of restoration, to the court in 
which the ward’s estate is being administered, that court must revoke the 
letters of conservatorship. ** 

If a conservator was appointed upon an original peittion and hearing 
in the probate court the ward may file in the court where his estate is being 


™ Id. § 74. 
A mentally deficient (feeble minded) person may be discharged under this pro- 
cedure, but not restored to his civil rights. (Mental Health Code) 


™ id. § 7-5 
See note 157. 
14.4874 


‘* Id. c. 3, § 279. 

Thm provision does not apply where the conservator was appointed pursuant to 
eu adjudscation of mental deficiency, such a conservator can be discharged only by a 
pettson wader the Probate Act (House Bill 236) See last paragraph of article and 
mime 162 

“1d. § 7). 

See te 1 
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administered his verified petition asking that he be adjudged competent and 
the letters of conservatorship revoked. Notice of the hearing on the petition 
for adjudication of competency and revocation of letters is given to the con- 
servator and such other interested person as the court directs not less than 
twenty days before the hearing. If the ward is a veteran or a dependent of 
a veteran receiving funds from the Veterans Administration, the chief at- 
torney of that administration must also be notified. °? On or before return 
day the conservator, or any other interested party, may file an answer, or 
demand a jury of six or twelve persons. If no jury is demanded the court 
may hear the case without a jury. If there is a jury trial and no new trial 
is granted the court must enter an order in accordance with the verdict. 
If the ward is adjudged competent letters of conservatorship must be re- 
voked. A petition to have the ward declared competent and letters of 
conservatorship revoked cannot be filed, without leave of court, within one 
year after the adjudication of incompetency. *** 


Id. § 282. 

* Id. § 281. 

In addition to the changes mentioned im preceding notes, the Mental Heaith Code 
provides that a person who is committed may be given such standard treatment. inciud- 
ing surgery, as may be necessary for the welfare of the patient, or of the ic. This 
provision was inserted because of a ruling by the Artorney General’s Office that a 
person committed, under the Revised Mental Health Act, as in need of mental treatment 
could not be given any treatment without his consent. 

By far the most important change made by the Code is the requirement chat 
patients in State Hospitals, or their responsible relatives, must pay the average per 
capita per diem cost of maintenance in the Hospitals. The Code sets out, in consy ie 
detail, the method of computing the cost and the manner in which cuilections are to be 
made, At the present time these costs average a little over cwo doilars per day, per 
patient. It is estimated that the first charges will be somewhere in the neighborhood of 
sixty-five dollars per month. Safeguards are provided to prevent the staff and «m- 
ployces of a Hospital from learning which patients in their Hospital are paying for 
maintenance and which are not. There is to be no attempt wo ascertain ability t© pay 
until after the patient is admitted to the Hospital. 








VALIDITY OF TRANSACTIONS WITH 
MINORS AND INCOMPETENTS 


BY HARLINGTON WOOD, SR.* 


THIS ARTICLE COVERS THE RIGHTS of minors and incompetents in 
the various types of contracts and conveyances, as well as their rights with 
respect thereto upon arriving at legal age, or upon the removal of the in- 
competency. For convenience, the disabilities will be treated separately. 


MINORS 


The contracts of minors are commonly classified as void, voidable, 
and binding. Relatively few fall within the first classification. The old rule 
of distinction between void and valid contracts was concerned with whether 
the contract was, under the circumstances, beneficial or prejudicial to the 
infant. It is, for the most part, no longer followed in this country, since it 
was obviously unsatisfactory in its application. 

Contracts considered valid have been further classified as those which 
are made valid by law, those performed in response to a legal duty, and 
those falling under the general classification of necessaries. Thus, it has 
been held that contracts for enlistment, bastardy bonds, or recognizance 
for appearance in court fall within the category of valid transactions. 

A large number of the cases involving ordinary contracts are those 
which concern the question of necessaries. These present mixed questions 
of law and fact, determined largely by the circumstances of the particular 
case; that is, whether the consideration, the thing obtained, is to be re- 
garded as necessary for the existence and bodily comfort of the minor so as 
to permit him to live according to his station in life. The scope may seem 
to be greatly enlarged at times when the question of just what are neces- 
saries in a particular case has to be decided. 

In the case of People v. Kowalski,’ the Court observed that, “The 
question, at what age one otherwise qualified to enter into a contract, shall 
have the right to make lawful contracts and be entitled to their bencfits and 


*HARLINGTON WOOD, SR. LL.B. 1908, University of Illinois; Special 
Assistant Attorney General of Illinois, 1926-1933; County Judge of 
Sangamon County, 1934-1950; member of the firm of Wood, Chapman 
& Wood, Springfield, Illinois. 


+307 Ill. 378, 382, 138 N.E. 634, 636 (1923). 
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bound by their obligations is within the control of the legislature. The 
legislature has exercised its power in that regard, so far as building and loan 
associations are concerned, by providing in section 18 of the act that minors 
may become subscribers to and owners of stock in such associations.” 


The advisability of relaxing the rule of protection may well be open to 
serious question, since no general age limitation will be entirely free from 
criticism or objection under any reasonable test involving intellectual and 
moral accountability. 


Necessaries 


While there is no positive rule by which necessaries can be determined, 
it may be said that the law undoubtedly intends to give the minor the op- 
portunity to provide himself with those things which suitably and reasona- 
bly supply his personal needs—food, clothing, lodging, and a reasonable edu- 
cation. “Necessaries” is a flexible term and presents questions of law and 
fact depending upon the facts and circumstances of the particular case. * 


Blackstone defines necessaries to be “Necessary meat, drink, apparel, 
physic”, and as pointed out in the McKanna v. Merry case ,* suggests that 
an infant may bind himself to pay for instruction whereby he may profit 
himself. As illustrative of the problem, while a horse and saddle may not 
be necessaries, nevertheless, if riding horseback is necessary to the health of 
the minor, the rule may be applied quite differently. 


It has been repeatedly held that while an infant is responsible on a 
quantum valebant for the value of necessaries, his note for the amount is 


*'Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N.E. 796 (1909); Mathes v. Dob- 
schuetz, 72 Ill. 438 (1874) (improvements by stranger); McKanna v. Merry, 61 Ill. 177 
(1871) (travel loans); Hoyt v. Swar, 53 Ill. 134 (1870) (conveyance of land by married 
minor); McCarty v. Carter, 49 Ill. 53 (1868) (improvements on property); Sinklear v. 
Emert, 18 Ill. 63 (1856) (when supported by ent); see Note, 65 A.L.R. 1337 (1930); 
Yellen v. Bloom, 326 Ill. App. 134, 61 N.E.2d 269 (1st Dist. 1945); (services of attor- 
ney); Shellabarger v. Jacobs, 316 Ill. App. 191, 45 N.E.2d 184 (3d Dist. 1942); (re- 
lease); City National Bank v. Sewell, 300 fh. A P- 582, 21 N.E.2d 810 (1st Dist. 1939); 
Hunter v. Egolf Motor Co., 268 Ill. App. 1 (2d Dist. 1932) (automobile); Fuller v. Pool, 
258 Ill. App. 513 (2d Dist. 1930) (automobhi'e - notes); Crandall v. Coyne Electrical 
School, 256 Ill. App. 322 (1st Dist. 1930) (education); Zazove v. Minneapolis, St. P. & 
‘Sault Ste. Marie By. Co., 218 Ill. App. 534 (1st Dist. 1920) (services of attorney); 
Hauser v. Marmon, 208 Ill. App. 171 (1st Dist. 1917) (automobile - representation as to 
age); Perelson v. Podolsky, 191 Ill. App. 589 (1st Dist. 1915); Burns v. Illinois Central 
R.R., 190 Ill. App. 191 (2d Dist. 1914); Haj v. American Bottle Co., 182 Ill. App. 636 
(2d Dist. 1914), rev’d on other grounds, 261 Ill. 362, 103 N.E. 1000 (1913); see Note, 
7 A.L.R. 1011 (1920); Maloney and Kratky v. Perks, 169 Ill. App. 227 (4th Dist. 1912) 
(motorcycle not necessary); see Note, 78 A.L.R. 392 (1932); Falconer v. May, Stern & 
Co., 165 Ill. App. 598 (4th Dist. 1911) (goods purchased); Pennsylvania Co. v. Purvis, 
128 Ill. App. 367 (1st Dist. 1906) (railroad pass); Darion v. Jacobson, 113 lll. App. 563 
(2d Dist. 1903); Lemon v. Sweeney, 6 Ill. App. 507 (3d Dist. 1880); Morton v. Steward, 
5 Ill. App. 533 (3d Dist. 1879) (note for necessaries); Western Union v. Greer, 89 S.W. 
327 (Tenn. 1905) (telegrams); see Notes, 114 A.L.R. 1254 (1938) and 71 A.L.R. 226 
{1931) (medical services). 

*61 Ill. 177 (1871). 
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not binding, and an assignment of the note will not vest any right of action 
in the assignee. It is necessary for the infant’s protection that the question 
of the amount should be open to inquiry. 

It was held in Zazove v. Ry. Co.* that the services of an attorney in 
protecting and enforcing the civil or property rights of a minor may be a 
necessity for which the minor is bound, but in the old case of Cole v. Pen- 
noyer,* it was stated that the appointment of an attorney was absolutely 
void. This latter case contains an interesting discussion of void and voidable 
acts, with quotations from very early authorities. 


Proper education of the infant has been held to be a necessary, but what 
is proper depends upon the circumstances. It was said in Crandall v. Coyne 
Electrical School® that a contract by a minor for a course in electrical in- 
struction was not a necessary, either in law or fact, in the absence of suffi- 
cient proof as to the minor’s state and condition in life. * 


There are few cases on the specific question of liability for rent, but 
usually no exception to the general rule is made and the question is one of 
whether the contract is to be considered in the category of a necessary 
under all the circumstances of the particular case. 

A contract for insurance on the property of the minor has been held 
not to be a contract for necessaries. Similarly, labor and material in erect- 
ing a building on land of the minor even though it may be urged the repair 
was necessary to prevent serious loss has been held not to be a necessary. * 
In McCarty v. Carter,® it was held that the contractor could claim no lien 
against the property where labor and materials were furnished under a con- 
tract for improvement of the property. It is, of course, demonstrative of 
the reason for the appointment of a guardian through whom the required 
action can be carried out. 


Engaging in Business 


In line with what constitutes necessaries, the common law did not con- 
template that a minor should engage in any business which involved the 
making of contracts on his own responsibility. Therefore, his minority 
still protects him, even though it may appear that he derives his living from 
the business, and the contract is necessary in order to carry on the business. 


‘218 Ill. App. 534 (1st Dist. 1920). 

*14 Ill. 158 (1852). 

* 256 Ill. App. 322 (ist Dist. 1930). 

*See 31 ‘ef 1077, 1078-1079 for further examples of necessaries. 

* Mathes v. Dobschuetz, 72 Ill. 438 (1874); McCarty v. Carter, 49 Ill. 53 (1868); see 
Notes, 94 A.L.R. 965 (1935) (right of infant to recover insurance reamed 78 ALR. 
431 (1932) (liability as stockholder); 77 A.L.R. 987 (1932) (di — of purchase 
money mortgage or judgment note); 83 A.L.R. 914 (1933) and 64 A.L.R. 972 (1930) 
(stock subscriptions) . 

*49 Ill. $3 (1868). 
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_ By statute in some states the rule has been modified but in Illinois such con- 
tracts are generally voidable. *° 


In the Wuller case, ** the court stated that the contract gains no addi- 
tional force from the fact that the minor is engaged in business for himself, 
or is emancipated. Contracts for improvements fall within the same rule 
and have been held voidable.*? An infant’s dealings with a stockbroker 
are voidable. '* Likewise, contracts and notes, made by minors, fall within 
the general rule, but must be repudiated within a reasonable time after 
reaching majority. In case a right of entry or cause of action for land first 
accrues during infancy the action must be brought within a two year period 
after removal of disability.** There is also a statutory exception to the 
time within which certain personal actions may be brought.** Recovery 
by a minor of advance payments on an automobile is not barred because he 
allegedly intended to use the automobile for the purpose of carrying pas- 
sengers for hire, even though it was necessary for him to have the vehicle 
to carry on such business. ** 


Acquisition of Property 

Ordinarily a minor may be the grantee in a deed. He may be either 
the purchaser of personalty or the donee and the title will vest in him, sub- 
ject, of course, to the rights of avoidance. *7 Some of the carry-over from 
early cases is noted when we observe courts indicating that when the deed 
is beneficial to the minor grantee the acceptance may be presumed although 
the presumption is rebuttable. ** It was held in the early case of Masterson 
v. Cheek ** that the recording of a deed, with intent that the beneficial title 
should pass, amounted to a formal delivery and acceptance. Although the 
infant died before reaching majority, the deed, being voidable only, was 
operative and a person holding under such a deed had a claim or color of 
title under the statute. *° 

It has been held in the matter of the delivery of a deed, especially one 
by way of a voluntary settlement from a father to a minor son for his bene- 


* Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N.E. 796 (1909); Lein v. Centaur 
Motor Co., 194 Ill. App. 509 (Ist Dist. 1915); Kuipers v. Thome, 182 Ill. App. 28 (Ist 
Dist. 1913). 

™ Wuller v. Chuse Grocery Co., supra note 10. 

™ Mathes v. Dobschuetz, 72 Ill. 438 (1874); McCarty v. Carter, 49 Ill. 53 (1868). 

* Joseph v. Schatzkin, 259 N.Y. 241, 181 N.E. 464, 83 A.L.R. 910 (1932); see Note, 
83 A.L.R. 914 (1933). 

“Itt. Rev. Srat., c. 83, § 9 (1949); Shellabarger v. Jacobs, 316 Ill. App. 191, 45 
N.E.2d 184 (3d Dist. 1942); Mourant v. Puliman Trust Bank, 314 Ill. App. 567, 41 
N.E.2d 1007 (1st Dist. 1942). 

* Tur. Rev. Srar., c. 83, § 22 (1949). 

*Lein v. Centaur Motor Co., 194 Ill. App. 509 (Ist Dist. 1945). 

™" Masterson v. Cheek, 23 Ill. 72 (1859). 

* McReynolds v. Stoats, 288 Ill. 22, 122 N.E. 860 (1919). 

23 Ill. 72 (1859). 

* Iu. Rev, Srar., c. 24, § 8 (1845); Cole v. Pennoyer, 14 Ill. 158 (1852). 
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fit that the presumption of delivery is so strong that any one claiming ad- 
versely must show that there was no delivery. ** 


Following the general rule, a lease to an infant is voidable.** The 
lessor cannot set up the disability to defeat the lease or to be relieved from 
it. ** 

An infant may acquire property by adverse possession under the same 
circumstances as an adult. 74 


An infant may receive a mortgage on real or personal property, but it 
too is voidable at the option of the minor.** An infant’s mortgage for 
necessaries is said to be an exception to this rule and is held valid and en- 
forcible, but this would seem to be open to the question of reasonableness 
of amount and other factors governing contracts for necessaries. The 
mortgage is binding until it is avoided, but any acts showing an intent to 
avoid, such as a sale of the mortgaged property, is sufficient to constitute 
avoidance. An infant may ratify a mortgage in various ways, such as pay- 
ment of interest or conveying the land, subject to the mortgage, after at- 
taining his majority. The right of avoidance is personal. The defense is 
not open to strangers standing in the place of the infant, as a subsequent 
purchaser or lien holder. 


Conveyances by Minors 


Under the general rule, a deed by a minor is voidable, not void. The 
minor on attaining his majority may revoke it. The validity of the transac- 
tion does not depend on the minor’s ratification after arriving at majority, 
and in order to avoid the contract, the minor must, by some act sufficiently 
clear and unmistakable in its nature, disaffirm the transaction. The act re- 
lied on for disaffirmance must be inconsistent with the deed so that the two 
cannot well stand together. Where no affirmative action amounting to re- 
pudiation of the deed is taken by the minor within the time allowed by law 
after majority has been attained, the title of the grantee is not bad for that 
reason. *© 

While at common law an infant could not make a valid devise of real 
estate, in Illinois, by statute, “Every person of the age of eighteen years who 


* Thurston v. Tubbs, 257 Ill 465, 100 N.E. 947 (1913); Ackman v. Potter, 239 
lL. 578, 88 NE. 231 (1909); Chilves v. Race, 196 Ill. 71, 63 N.E. 701 (1902); Latimer v. 
Latimer, 174 Ill. 418, 51 NE. 548 (1898); 2 Gricssy, ILtinois Reat Property § 766 
(1948). 

* Baker v. Pratt, 15 Ill. 568 (1854). 

* Field v. Herrick, 101 IL 110 (1881). 

“3 Gricssy, op. cit. — note 21, § 1316. 

* Foy v. Salzano, 152 App. Div. 47, 136 N.Y. Supp. 699 (1st ~_ 1912). 

* Curtis v. Curtis, 398 ” 442, 75 N.E.2d 881 (1947); Schlig r, 345 Ill. 219, 
221, 177 NE. 730, 731 (1931); Swiney v. Womack, 343 ill. 26 175 NE 419 (1931); 
see Note, 90 ALR. 87 (1934), as to marketability of title derived from or through a 
miunor. 
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is of sound mind and memory has power to devise and bequeath by will.” ** 


Mortgages of realty or personalty, leases, marriage settlements and 
antenuptial contracts, contracts of suretyship, bills and notes, contracts for 
services, compromises, partnership agreements, and various other types of 
contracts and conveyances, all follow the general rule and are voidable at 
the option of the minor. 

Most of the cases relating to these various matters have to do with what 
amounts to a ratification, avoidance, or disaffirmance of different convey- 
ances or agreements and how, when, or under what circumstances they may 
occur. The following section deals with these particular matters. 


Ratification and Disaffirmance 

It is generally held that a minor on reaching his majority may affirm or 
disaffirm a transaction in its entirety, but may not affirm one part and dis- 
affirm another; he may not avoid the part which binds him to his displeasure, 
without avoiding also the part which favors him. It is well known that the 
policy of the law is to discourage adults from entering into contracts with 
minors and incompetents and an adult cannot well complain if he violates 
what he knows, or should know, is an accepted rule of long standing. The 
minor is protected against his own improvident acts, as well as the designs 
of unscrupulous persons. If the adult loses, it is the penalty for having dealt 
with an infant. The fact that a contract has been executed makes no differ- 
ence as to the right to disaffirm.** The effect of the disaffirmance of a 
deed by a minor is to render it void ab initio. *® It is not necessary that dis- 
affirmance be done in any particular manner. Any act clearly demonstrat- 
ing a renunciation will amount to a disaffirmance. There must, however, 
be an intention demonstrated by some positive act, inconsistent with the 
validity of the transaction. *° The right to disaffirm a contract made in 
infancy is a matter of law and one of which all men are conclusively pre- 
sumed to have knowledge. ** 

Ignorance of his legal right to disaffirm, at the time a minor who has 
attained majority makes a payment upon a contract made during minority, 
does not necessarily prevent the payment from being a ratification of the 
contract. ** 


* Tut. Rev. Srar., c. 3, § 193 (1949). 

* Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 NE. 796 (1909). 

* Mette v. Feltgen, 148 Ill. 357, 36 N.E. 81 (1894). 

* Illinois Land and Loan Co. v. Beem, 2 Ill. App. 390 (Ist Dist. 1878). 

“Rubin v. Strandberg, 288 Ill. 64, 122 NE. 808 (1919); Wuller v. Chuse Grocery 
Co., 241 Ill. 398, 89 N.E. 796 (1909); Illinois Land & Loan Co. v. Bonner, 75 Wi. 
315 (1874); McCarty v. Carter, 49 Ill. 53 (1868); Mead v. Stegall, 77 lll. App. 679 (2d 
Dist. 1898); Bennett v. McLaughlin, 13 Ill. App. 349 (3d Dist. 1883); Morton v. Stew- 
ard, 5 Ill. App. $33 (3d Dist. 1879); Oransky v. Stepanavich, 304 Pa. 84, 155 Atl. 290 
(1931). 

“Rubin v. Strandberg, 288 Ill. 64, 122 N.E. 808 (1919); Davidson v. Young, 38 Ill. 
145 (1865); Note, § A.L.R. 137 (1920); 14 R.C.L. 247 (1916). 
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An infant is not bound by a release during his minority of a cause of 
action to recover damages for his personal injury. * 


Where an insured disaffirmed a release of a third person which was 
given while he, as the insured, was a minor, the release at once became void 
and did not bar the insured from recovering from the third person. * 


How Disaffirmance Is Effected. An infant ratifies a deed, if after be- 
coming of age, he does some decisive act which shows an intent to affirm. 
If he fails to disaffirm within a reasonable time he will be bound thereby. * 
The legal representative may disaffirm in case of the minor’s death. * 


The right of avoidance by a minor is generally considered as superior 
to the equitable claims of others and the courts will afford a measure of pro- 
tection to incompetents which their condition justly requires. at 


As to the rights of a minor to disaffirm his contract, there is generally 
no distinction between executed and executory contracts, and where there 
has been no ratification, he may recover the money paid on the contract. * 


Who May Avail Himself of the Right to Disaffirm. The right of an 
infant to avoid a contract entered into during his minority, as we have 
already noted, is a right which is personal to him, and cannot be taken ad- 
vantage of by an adult with whom he deals or by others in collateral pro- 
ceedings. The right does not abate with the death of the infant, but vests 
in his estate or legal representative. The heirs may disaffirm his deed with- 
in the same time allowed to the minor. *® An infant’s right to disaffirm a 
contract may be exercised entirely at the infant’s discretion even though 
such exercise may operate injuriously or unjustly to the other party. *° 


When Right of Disaffirmance to Be Exercised. A conveyance of real 
estate by a minor must be avoided within a reasonable time after attaining 
majority. Three years has been held to be a reasonable time. ** It has been 
held that one’s forgetfulness of having executed a conveyance during his 


* Pittsburg, C. C. & St. L. Ry. Co. v. Haley, 170 Ill. 610, 48 N.E. 920 (1897); Atchi- 
son, T.&S.F RR. v. Elder, 149 Ill. 173, 36 N.E. 565 (1894); see Pennsylvania Co. v. 
Purvis, 128 Ill. App. 367 (1st Dist. 1906); Chicago Telephone Co. v. Schulz, 121 Ill. App. 
573 (1st Dist. 1905); see Note, 13 A.L.R. 402 (1921). 

“ Shellabarger v. Jacobs, 316 Ill. App. 191, 45 N.E.2d 184 (3d Dist. 1942). 

* Blankenship v. Stout, 25 Ill. 132 1860). 

* Illinois Land & Loan Co. v. Beem, 2 Ill. App. 390 (Ist Dist. 1878). 

* Berryman v. Highway Trailer Co., 307 Ill. App. 480, 30 N.E.2d 761 (ist Dist. 
1940); Brewster v. Weston, 235 Mass. 14, 126 N.E. 271 (1920). 

* Lindner v. Dominick, 209 Ill. App. 432 (Ist Dist. 1918). 

* Illinois Land and Loan Co. v. Bonner, 75 Ill. 315 (1874); see Note, 69 A.L.R. 1371 
(1930). 

“Hunter v. Egolf Motor Co., 268 Ill. App. 1 (2d Dist. 1932). 

“Wright v. Buchanan, 287 Ill. 468, 123 N.E. 53 (1919); Appell v. Appell, 235 Ill. 
27, 85 N.E. 205 (1908); Mette v. Feltgen, 148 Ill. 357, 36 N.E. 81 (1894); Keil v. Healey, 
84 Ill. 104 (1876); Llinois Land & Loan Co. v. Bonner, 75 Ill. 315 (1874). 
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minority for twelve years after attaining his majority does not furnish an 
excuse for delay in disaffirmance of the deed. ** 


While it has been held that retention of personal property is not neces- 
sarily a ratification, if the minor retains the property for an unreasonable 
length of time or disposes of it, there is a ratification of the promise to pay 
and it cannot be subsequently repudiated. One who purchases an auto- 
mobile during minority, uses it for nearly a month after he becomes of age 
before he tenders it to the seller, and continues to retain possession of it and 
uses it for nearly a year after arriving at legal age, and after refusal of the 
seller to accept it, must be deemed to have ratified the purchase. ** A minor 
need not wait until his majority to disaffirm contracts concerning personal 
property and an executory agreement may be avoided by him either during 
or after his minority. * 

It was stated, however, in the case of Wright v. Buchanan, * where 
land was conveyed to minors, that “the weight of authority is that the con- 
tract executed by infants must be repudiated after the infants become of 
age within the Statute of Limitations.” In the Wuller v. Chuse Grocery 
Co. case, ** the minor purchased shares of capital stock, and the court there 
held that the subject matter being personal property, the agreement could 
be avoided either after or during his minority. 


Perhaps the distinction as to personalty relates to the transitory nature 
of personal property and to withhold the right to disaffirm until majority 
would work to the disadvantage of all concerned. However, it is a fairly 
sound argument to say that if the minor cannot in the first instance enter 
into a binding contract or ratify it, he should also be incapable of disaffirm- 
ing it until he reaches his majority. 


What Amounts to Ratification or Affirmance. A voidable transaction 
may be ratified or affirmed, and such ratification makes the transaction bind- 
ing ab initio and destroys all right to later disaffirmance.** What consti- 
tutes an affirmance or ratification has given rise to a great deal of litigation. 
It is necessary that the minor, having arrived of age, recognize his contract 
by words or acts sufficiently strong to mark an intention which, under the 
circumstances, will import a confirmation. ** Two monthly payments on a 
contract for realty and a request for an extension of time, has been held to 


“Tunison v. Chamblin, 88 Ill. 378 (1878). 

“Fried v. Overland Motor Co., 202 Ill. App. 203 (1st Dist. 1916); Curry v. St. John 
Plow Co., 55 Ill. App. 82 (3d Dist. 1893). 

“Wuller v. Chuse Grocery Co., 241 Ill. 398, 89 N.E. 796 (1909); Lewellyn v. 
Hawkins, 253 Ill. App. 368 (1st Dist. 1929); Collins v. Peters Real Estate Corporation, 252 
Il. App. 348 (1st Dist. 1929). 

287 Ill. 468, 479, 123 N.E. 53, 58 (1919). 

“241 Ill, 398, 89 N.E. 796 (1909). 

“Curry v. St. John Plow Co., 55 Ill. App. 82 (3d Dist. 1893). 

“Schlig v. Spear, 345 Ill. 219, 177 N.E. 730 (1931). 
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amount to an affirmance. *® The continued use of an automobile after be- 
coming of age amounts to a ratification. *° 


A recent Illinois case, Shepherd v. Shepherd, ** which seems to depart 
from the reasoning and conclusions of former holdings of the Court, raises 
some pertinent issues concerning the ratification of deeds and contains 
a review of Illinois law on this subject. A case comment on the Shepherd 
decision appears in the student section of this number of the Law Forum,” 
and obviates the necessity for further discussion at this point. 


Restoration of Consideration. The general rule is that the considera- 
tion, or such part of it as may remain in the possession of the infant, must 
be returned, but if it has been lost or expended, the minor is not obliged to 
make restitution. It is not absolutely necessary that the other party always 
be placed in status quo. ** In the case of Swiney v. Womack ™ it was held 
that where the consideration was expended the minor could nevertheless 
avoid the conveyance; that it is only when he has the consideration that he 
will be compelled to return it. However, it is to be noted in this case that 
a minor of low mentality was involved and the charge was made that a 
deed and other things were obtained by one occupying a fiduciary rela- 
tionship. 

It has been held that an exception to the rule exists in cases where the 
minor has received something which it is impossible to restore. For ex- 
ample, in a case where a minor accepted a railroad pass exempting the com- 
pany from liability for negligence, the company was not relieved and the 
infant had nothing to restore.** In the case of Mutual Life Insurance Co. 
v. Schiavone, ** it was held that where an infant, known to be such, was in- 
sured, the fact that he had had the benefit of the insurance did not preclude 
him on repudiation from recovering the amount paid as premium. *' How- 
ever, this should be compared with Johnson v. Mutual Life Insurance Co., 
discussed in the next section. ** 


“Rubin v. Strandberg, 288 Ill. 64, 122 N.E. 808 (1919). 

“Fried v. Overland Motor Co., 202 Ill. App. 203 (1st Dist. 1916). 
"408 Dl. 364, 97 N.E2d 273 (1951). 

“See Note, infra p. 326. 

“ General Motors Acceptance —- v. Vaughn, 358 Ill. 541, 193 N.E. 483 (1934); 
Swiney v. Womack, 343 il 378, 17 278, 175 NE. 419 (1931); Wright v. Buchanan, 287 Ill. 468, 
123 NE. 53 (1919); Coe v. Moon, 260 IIL 76, 102 N.E. 1074 (1913); Wuller v. Chuse Gro- 
cery Co., 241 Ill. 398, 89 N_E. 796 (1909); ag rah M , 100 Ill. 356 (1881); 
Smuth v. Sackett, 10 Ill. 534 (1849); Hauser v. p- 171 (1st Dist. 
1917); Featherstone v. Betlejewski, 75 Ill. App. 59 (Ist Dist. 1097); Pea v. Sholem, 
60 Ul. App. 140 (3d Dist. 1894). 

“ 343 Dl. 278, 175 NE. 419 (1931). 
“ Pennsylvania Co. v. Purvis, 128 Ill. App. 367 (1st Dist. 1906). 
“71 F.2d 980 (D.C. Cir. 1934). 

“ General Motors Acceptance Corp. v. Vaughn, 358 Ill. 541, 193 N.E. 483 (1934); 
Shellabarger v. Michigan Fire honnens Co. 316 Ill, App. 191, 196, 45 N.E.2d 184, 186 
(3d Dist. 1942); see Note, 124 A.L.R. 1368 (1940). 

“$6 Minn. 365, 57 N.W. 934 (1894); see page 221, infra, 
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Generally, however, upon disaffirmance the minor may recover his 
consideration and the other party may maintain an appropriate action for 
the return of the article sold or for the recovery of land conveyed. 


Rights and Liabilities of Adults 


The rule is almost axiomatic that an adult contracts with an infant at 
his peril since the latter may decline to perform his part, while the adult is 
bound by the contract and is liable for its breach as fully as if the other 
party had been of full age. 


In the applications of the principle, however, there have been such 
variances in the conclusions reached by the courts, especially in equity, as 
to suggest a doubt as to the substantial effect of the statement of the rule. 
In the case of County of Du Page v. Henderson, the court observed that 
in equity it was not bound by “formulas or restrained by any limitation 
that tends to trammel the free and just exercise of discretion.” With such 
a broad chart and with a conflict of views as to what may amount to “justice 
and good conscience” we find some decisions varying greatly from the 
commonly accepted statement above referred to and reaching conclusions 
that the right of a minor to disaffirm after becoming of age should be exer- 
cised with due regard to the rights of others. The right of the minor to 
disaffirm should be exercised with as much regard to the rights of others 
“as is fairly consistent with due protection to the rights of the minor.” @ 


In Johnson v. Northwestern Mutual Life Insurance Co.,* a minor took 
out a policy on his life and paid premiums during his minority, but on com- 
ing of age rescinded and requested return of the premiums. The court 
held that had he died before coming of age the company would have been 
required to pay and refused to grant the relief sought. The fact that the 
minor did not die and that the company under such circumstances would 
sustain no loss other than the risk that had been carried and that they were 
charged with knowledge of the right of a minor to rescind was apparently 
brushed aside. There appears a strong tendency to follow the rule of the 
Minnesota case as evidenced by its citation with approval in the Shepherd 
case. That the adult might have avoided injury by declining to enter into 
the contract, and that it has usually been considered the policy of the law 
to discourage adults from contracting with minors, seems to have received 
little consideration. ** 


402 Ill. 179, 191, 83 N.E.2d 720, 728 (1949). 

® Goodnow v. Empire Lumber Co., 31 Minn. 468, 471, 18 N.W. 283, 285 (1884); 
Ward v. Laverty, 19 Neb. 429, 27 N.W. 393 (1886). 

"$6 Minn. 365, 57 N.E. 934 (1894). 

@ Wright v. Buchanan, 287 Ill. 468, 123 N.E. 53 (1919); Wieland v. Kobick, 110 
Ill. 16 (1884); Black v. Hills, 36 Ill. 376 (1865); Hunter v. Egolf Motor Co., 268 Ill. App. 
1 (2d Dist. 1932); Ashlock v. Vivell, 38 Ill. App. 57 (3d Dist. 1889); Myers v. Rehkopf, 
30 Ill. App. 209 (1st Dist. 1888). 
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It has been held in Illinois that a minor who represented that he was 
of age, and appeared to be, though in fact he was only twenty, and repre- 
sented that he was purchasing a highway trailer to engage in an independent 
trucking business, could recover the amount paid by him on the contract 
but that the seller was entitled to recoup its damages for injury to the trailer 
while it was in the possession of the minor. * 

The effect of emancipation is treated in the case of Zozaski v. Mather 
Stock Car Co., °* where it was held that an infant may repudiate his contract 
even after emancipation. 


Fraud—Misrepresentation of Age—Estoppel 


The effect of an infant’s concealment or misrepresentation of his age 
on a contract which has been induced by such conduct, has given rise to a 
great many diverse holdings. To use the expression of Judge Calhoun, in 
the concurring opinion of Commander v. Brazil,** there are “a multitude 
of undistinguishable distinctions in the books.” 

As a general rule, the doctrine of estoppel in pais has no application to 
minors °° and the infant is not estopped to set up infancy as a defense to a 
contract, by his fraudulent representation that he was of full age. If he 
avoids the contract the question may arise in tort for false representation. 
In the case of Wieland v. Kobick, * it was held that a statement in a deed 
of a minor that she was “unmarried and of age” was not an estoppel to dis- 
affirmance on becoming of age. 

There are many cases that are exceptions to the rule, especially in case 
the conduct of the minor has been intentional and fraudulent and the infant 
at the time was of years of discretion. To use a frequently quoted expres- 
sion: “the transaction is so fraudulent and immoral as to shock every sense 
of justice and fairness.” °* Where an infant contracted to buy an automo- 
bile, falsely representing that he was twenty-two years old, but intending to 
fulfill his obligations, the contract was not obtained by fraud and hence 
could be rescinded by the infant.* Where there is active concealment, 
some jurisdictions hold that the general rule still applies for the reason that, 


“Berryman v. Highway Trailer Co., 307 Ill. App. 480, 30 N.E.2d 761 (ist Dist. 
1940). 
* 312 Il. App. 585, 38 N.E.2d 825 (1st Dist. 1942). 

* 88 Miss. 668, 674, 41 So. 497, 498 (1906); See Weisiger, Tort Liability of Minors 
and Incompetents, infra p. 227. 

“ Keal v. Rhydderck, 317 Ill. 231, 148 N.E. 53 (1925). 

110 Ill. 16 (1884). 

“Lewis v. Van Cleve, 302 Ill. 413, 421, 134 N.E. 804, 807 (1922) (distinguishes 
Wieland v. Kobeck, 110 Ill. 16 (1884), and Penn v. Heisey, 19 Ill. 295 (1857)); Walker 
v. Mulvean, 76 Ill. 18 (1875); Dorlangue v. Cress, 71 Ill. 380 (1874); Kane Co. v. Her- 
rington, 50 Ill. 232 (1862); Davidson v. Young, 38 Ill. 145 (1865); La Rosea v. Nichols, 
92 N.J.L. 375, 105 Atl. 201 (1918); see Notes, 90 A.L.R. 1441 (1934), and 18 A.L.R. 
§20 (1922). 

@ Hunter v. Egolf Motor Co., 268 Ill. App. 1 (2d Dist. 1932). 
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“any other rule would enable the infant to enter into a binding agreement 
by a representation that he was of full age and thus greatly restrict the 
operation of the rule of law adopted for his protection.” 

In an action to disaffirm a minor’s purchase of stock and recover dam- 
ages from the stockbroker, evidence that the minor misstated his age to the 
broker when he purchased the stock, but did not immediately seek to rescind 
the purchase when the stock decreased in value was held to show lack of 
fraud."* Ignorance of one party to a contract of the infancy of the other 
at the time of the making of the contract does not bar the infant’s right to 
repudiate.” 

In Lewis v. Van Cleve,** property had been conveyed to a minor in 
fraud of creditors. He reconveyed the property to his mother and later, as 
her agent, negotiated a sale of the property, representing that he was of 
age when he executed the deed. He then satisfied a judgment against him- 
self out of the proceeds. It was held he was estopped from thereafter dis- 
affirming the deed and conveying to another. 


INCOMPETENTS 


In treating this phase of the subject it is well to recall the Illinois statute 
on Administration of Estates: “The word ‘incompetent’ in this Act includes 
an insane or mentally ill person, an idiot, an imbecile, any person who be- 
cause of old age, physical incapacity, or imperfection or deterioration of 
mentality is incapable of managing his person or estate and any person who 
because of gambling, idleness, debauchery or the excessive use of intoxicants 
or drugs, so spends or wastes his estate as to expose himself or his family to 
want or suffering.” ™ 

Section 278 of the same chapter relates to “Contracts with Incompe- 
tents”: “Every note, bill, bond, or other contract by any person who is an 
adjudged insane, an adjudged mentally ill, or an adjudged incompetent per- 
son is void as against that person and his estate, but a person making a con- 
tract with the adjudged insane, adjudged mentally ill, or adjudged incompe- 
tent person is bound thereby. Every contract made with an insane or 
mentally ill person, an idiot, or an imbecile before the adjudication of in- 
sanity, mental illness, or incompetency or with any person thereafter ad- 
judged incompetent after a petition has been filed for the appointment of a 
conservator, may be avoided except in favor of the person fraudulently 
making the contract.” '* (Italics added). 


” Williamson v. Jones, 43 W. Va. 562, 27 S.E. 411 (1897); see Note, 90 A.L.R. 1441 
(1934). 

"Burnet v. Chapin, 274 Ill. App. 186 (1st Dist. 1934). 

" Kuipers v. Thorne, 182 Ill. App. 28 (1st Dist. 1913). 

™ 302 Ill. 413, 134 N.E. 804 (1922). 

“Tui. Rev. Srat., c. 3, § 264 (1949). 

™ Id. § 278. 
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The substance of former sections of the statute on “Lunatics” and 
“Lunatics, Idiots, Drunkards, and Spendthrifts” is included with some 
changes in the later provisions. The Act of 1874 provided that “Every 
note, bill, or bond, or other contract by an idiot, lunatic, distracted person 
or spendthrift, made after the finding of the jury . . . shall be void as 
against the idiot . . . and his estate, but the person making any contract 
with such [persons] shall be bound thereby.” Section 15 of the same act 
provided that “Every contract made with an idiot, lunatic or distracted per- 
son before such finding, or with a drunkard or spendthrift made after the 
application for the appointment of a conservator, may be avoided, except in 
favor of the person fraudulently making the same.” ™ 


Reference is also made to Section 125 of the Probate Act, which pro- 
vides: “Anyone who by trading with, bartering, gaming, or any other 
device, possesses himself of any property of a person known to be incom- 
petent, shall be deemed guilty of swindling, and upon conviction thereof 
shall be fined in a sum not exceeding $2,000.00, or confined in the county 
jail not exceeding one year, or both.” "* 


As in the case of infants, we start with the fundamental principle that 
no contract exists until there has been mutual assent by the parties, which 
by its nature presupposes a free exercise of reasoning faculties with the 
physical and mental power of consideration and deliberation. A contract 
of one so insane as to be unable to understand, is voidable at his option, with 
the exception of contracts for necessaries. The privilege is personal to the 
insane person and the contract may not be avoided by the other party to 
the agreement or by a third person. More than mere mental weakness is 
required. The ability to comprehend must be negated. If there has been a 
judicial determination of lack of mental capacity, a deed or contract may 
be set aside by the grantor or it may be ratified after restoration."® The 
general rule is that the contract of an insane person is only voidable unless 
he has been adjudicated insane in which case it is void. *° 


Voidable contracts of an insane person, as in the case of infants, are 
binding until disaffirmed, and the effect of a ratification is to shut off the 
right to disaffirm. 

The menta] strength sufficient to compete with an antagonist is essential 
to the making of a deed, contract, or transaction of ordinary business, but 
it is sufficient for the making of a will that the testator understand the 


* Id. c. 86, § 14 (1937). 

"Id. $ 15. Sheldon v. Eakle, 251 Ill. 369, 96 N.E. 246 (1911); Karr v. Rust, 217 
Ul. App. $55 (3d Dist. 1920). 

* Tnx. Rev. Srat., c. 3, § 277 (1949). 

* Jordan v. Kirkpatrick, 159 UL. App. 231 (3d Dist. 1911) aff'd, 251 Ill. 116, 95 N.E. 
1079 (1911). 

“Burnham v. Kidwell, 113 DL 425 (1885); Mead v. Stegall, 77 Ill. App. 679 (2d 
Dist. 1898). 
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business in which he is engaged, the nature of his property, the natural ob- 
jects of his bounty, and the disposition he desires to make of his estate. ** 
The finding of a jury that a person is feeble minded and by reason of such 
condition incapable of managing and caring for his estate is not conclusive 
that he is lacking in testamentary capacity, as one may be capable of making 
a will and yet be incapable of disposing of property by contract or of even 
managing his estate. ** In this connection, however, it is to be noted that 
an insane beneficiary under a will cannot exercise the right of election to 
take land instead of the proceeds of a sale of the land. ** 


Necessaries 

It may be stated briefly that a person of unsound mind, like a minor, 
may be bound for necessaries when the thing furnished is suitable to his 
position in life. Recovery is limited to the reasonable value rather than 
what the person may have promised to pay. There is said to be a presump- 
tion that the conservator has furnished his ward with necessaries. * 

It has been held in some jurisdictions that the term necessaries for an 
insane or mentally ill person may be given a more liberal construction than 
in the case of minors, and it has even taken on the nature of luxuries “if 
supplied in the proportion to the means and condition of the insane person’s 
life.” * 

Lucid Intervals 

It was held in two early Illinois cases ** that notwithstanding the statute, 
a contract made with a lunatic in a lucid interval by one unaware is binding 
and may be enforced against the “lunatic” and one made in a fit of insanity 
may be avoided. A contract made with a person after an adjudication, but 
during a lucid interval, is binding on the individual. Similarly in case of a 
release from an institution for the insane and before an adjudication of 
restoration, binding contracts can be made. ** 


Capacity to Receive Property 


The mere fact that a person loses his right to manage his property and 
effects, does not interfere with his right to have the income from trust prop- 


™ Estate of Weedman, 254 Ill. 504, 98 N.E. 956 (1912). 

" Holliday v. Shepherd, 269 Ill. 429, 109 N.E. 976 (1915); Greene v. Maxwell, 251 
Ill. 335, 96 N.E. 246 (1911); Ring v. Lawless, 190 Ill. 520, 60 N.E. 881 (1901); Greene 
v. Greene, 145 I. 264, 33 N.E. 941 (1893). 

"McCartney v. Jacobs, 288 Ill. 568, 123 NE. 557 (1919). 

“ Dandurand v. County of Kankakee, 196 Ill. 537, 63 NE. 1011 (1902); Wilcox v. 
Parker, 23 Ill. App. 429 (4th Dist. 1887); Fruitt v. Anderson, 12 Ul. App. 421 (4th Dist. 
1883). 

“ Cantrall v. Cecil, 60 S.W. 16 (Ky. 1900). 

* McCormick v. Littler, 85 Ill. 62 (1877); Lill mer, 27 Ill. 395 (1862). 

"Searle v. Galbraith, 73 Ill. 269 (1874); Lindber hei vine National Bank, 318 
Ill. App. 195, 47 N.E.2d 551 (1st Dist. 1943); Stitzel v. ~- i re Il. App. 635 (2d Dist, 
1909); Moore v. Harris, 4th App. Dist., Oct. term, 1918, 
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erty that has been set aside to supply him with necessities, comforts, or even 
luxuries. ** 


Return of Consideration 


In case of fraud, bad faith, or where the insanity is known, the return 
of the consideration is not required as a condition precedent to disaffirm- 
ance, but in cases where the contract or deed was entered into in good faith 
or where the party was apparently sane, there should be a restoration and 
the other party placed in status quo. °° 

Where the insane grantor does not receive the consideration that was 
paid for any benefit therefrom, the conveyance will be set aside in equity 
without any return or offer to return the consideration even though the 
grantee may not have known the grantor was insane. °° 


The same rule applies where the grantee has notice of the grantor’s in- 
firmity intending to cheat and defraud him, and the deed may be set aside 
without requiring the consideration to be refunded. ** 


Ratification or Disaffirmance 


Ratification must be the intelligent act of the former incompetent, who 
with full knowledge of the act, clearly evinces an intention to be bound by 
the transaction. ** The ratification or disaffirmance, as the case may be, 
can be either express or implied in fact. Acts relied on for disaffirmance 
must be such as evince an intention to disaffirm. A disaffirmance may be 
made in a lucid interval, on restoration to competency, or by the conserva- 
tor. ** 


* Knight v. Blumenshine, 243 Ill. App. 331 (2d Dist. 1926). 

” Merry v. eld, 264 IL. 84, 105 N.E. 758 (1914); Ure v. Ure, 223 Ill. 454, 79 
NE. 153 (1906); Eldredge v. Palmer, 185 Ill. 618, 57 N.E. 770 (1900); Ronan v. Bluhm, 
173 I. 277, 50 NE. 694 (1898); Burnham v. Kidwell, 113 Ill. 425 (1885); Scanlan v. 
Cobb, 85 Ill. 296 (1877); Paulen v. Springfield Consolidated, 166 Ill. App. 382 (3d 
Dist. 1911); 1 Devurw ow Deeps, § 76 (3d ed. 1911); 3 Pomeroy, Equity JurisPpRUDENCE 
§ 946 (5th ed. 1941). 

“Walsh v. Stock Yards Trust and Savings Bank, 340 Ill. 57, 172 N.E. 25 (1930); 
Williams v. Williams, 265 DL. 64, 106 N_E. 476 (1914); Fecht v. Freeman, 251 Ill. 84, 
95 WE. 1043 (1911); Jordan v. os 251 Ill. 116, 95 N.E. 1079 (1911). 

” Amos vy. American Trust Savings Bank, 221 Ill. 100, 77 N.E. 462 (1906); 
Hardy v. Dyas, 203 UL 211, 67 NE. 852 (1903); Clay v. Hammond, 199 Ill. 370, 65 
NE. 352 (1902). 

” Vesolowski v. Vesolowski, 403 Ill. 284, 85 N.E.2d 695 (1949); Brandt v. Phipps, 
398 UL. 296, 75 N.E.2d 757 (1947); Beasley v. Beasley, 180 Ill. 163, 54 N.E. 187 (1899). 

“Clay v. Hammond, 199 IL 370, 65 NLE. 352 (1902). 














TORT LIABILITY OF MINORS 
AND INCOMPETENTS 


BY GEORGE B. WEISIGER* 


MINORS 


A minor’s immunity is less extensive in tort than in contract. The 
general rule is that a minor is liable for his torts.* And this is said to be so 
although the minor does a tortious act under command of a parent if the 
parent is not privileged to do the act.? There are cases holding minors as 
young as six years liable for torts of the trespass type.* Certain duties 
arising from ownership or possession of Jand rest upon minors the same as 
adults. 


“The common law regards all persons of whatever age or physical 
condition as being subject to tort liability. There is in this respect no 
legal incapacity. Thus since the law imposes upon the owner or 
possessor of land a duty to have care used to prevent the land from 
being dangerous to persons upon an adjacent highway, a six months old 
insane owner is as liable for harm caused to such persons by a condi- 
tion which the exercise of care would have averted as if he were of full 
age and sound mind.” ¢ 


Tort Liability in Contract Cases 
Most of the Illinois cases in which a minor’s tort liability is considered 


* GEORGE B. WEISIGER. B.S. 1923, LL.B. 1911, University of Illinois; 
J.D. 1924, Yale University; professor of law, University of Illinois. 


* Matthews v. Cowan, 59 Ill. 341 (1871); Griffin v. CRW.IR.R. Co., 101 Hl. App. 
284 (1st Dist. 1902); Cootey, Torts 177 (3d ed. 1906); Restatement, Torts § 887 (1939). 

* ScHouLerR, Marriace, Divorce, Separation and Domestic Retations § 1030 (6th 
ed. 1920); ResTaTEMENT, Torts § § 888, 891. 

In Scott v. Watson, 46 Me. 362 (1859), a minor was liable in trespass for taking the 
plaintiff's hay although the minor acted under command of his father. A dissenting 
judge thought the minor should not be held unless he had the capacity to understand 
he was committing a wrong. 

*McGee v. Willing, 31 L.J. 37 (Pa. 1874) (a five year old child was liable for 
battery); Hutching v. » 17 Wis. 237 (1863) (a child of six years was liable for 
trespass, q.c.f.). 

“RESTATEMENT, Torts § 887. 

See Bohlen, Liability in Tort of Infants and Insane Persons, 23 Micu. L. Rev. 9 
(1924). Bohlen emphasized that in general tort liability is based on fault, and that a 
child incapable of fault should not be liable unless the law in the case makes the adult 
liable without fault. In other words the very young child should be held only 
where the law imposes strict liability. 7 


°°”? 
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are those in which the minor is involved in a contract with the other party. 
In Matthews v. Cowan® a minor was liable in trover for fraudulently in- 
ducing the plaintiff to deliver flour for a check which the minor knew was 
worthless. The minor contended that the transaction arose out of a con- 
tract and that liability in tort was equivalent to holding him on his contract. 
The minor also insisted that there be proof that he did not intend to pay 
for the flour when the contract was made. The court, however, held that 
fraud in delivery of the flour was sufficient and the minor was liable. 


If a minor falsely represents that he is of age to induce an adult to 
contract with him and the adult reasonably relying on the statement does 
contract, is the minor liable in tort for deceit or trover for the other’s loss? 
The courts are not in agreement as to the answer.*® It is argued that tort 
liability would nullify the immunity the minor enjoys under the law of 
contracts. Of course, it would not except in cases where the minor is 
guilty of fraud. If the minor asserts his immunity to escape liability for 
fraud, he may well be using his immunity as a sword instead of a shield. 


The liability of the minor for misrepresenting his age to induce another 
to contract with him may arise in a variety of ways. Suppose the minor 
purchases a chattel, paying part of the purchase price, and suppose he is to 
be held liable for his fraud. If he attempts in rescission on ground of infancy 
to return the chattel to the seller and demand the money he has paid, the 
doctrine of estoppel would prevent the rescission. If the seller sues the 
infant on the contract for the unpaid part of the price, estoppel would pre- 
vent the minor from relying on rescission based on infancy to defeat the 
action. If the seller rescinds on the ground of the minor’s fraud, he should 
recover the value of the chattel in trover; or the seller, without rescinding, 
should have an action for deceit for any loss arising from the minor’s fraud. 
Estoppel arises out of misrepresentation and it is not apparent why its effects 
should differ in substance whether the remedy in theory is ex contractu or 
ex delicto. If a court permits the fraudulent minor to rescind on the ground 
of infancy and return the chattel (perhaps depreciated in value) to the 
seller and demand all he has paid, then the seller should not be permitted to 
rescind for the minor’s fraud and sue in trover. It is the same misrepresen- 
tation that is involved in both cases. 


In Lewis v. Van Cleve’ a minor on the ground of estoppel was not 
permitted to disaffirm a conveyance of land. The estoppel arose from the 
minor’s false statement to the purchaser that the minor was of age when he 
previously conveyed the land to his mother. 


*59 Ill. 341 (1871). 
*See McCabe, Infants’ Liability—Wbhen Not Liable, 7 Notre Dame Law. 293, 311 
(1932). 
* 302 Ill. 413, 134 N.E. 804 (1922). 
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In Hunter v. Egolf Motor Co.* a boy of eighteen bought a car by 
representing his age as twenty-two. He traded in a car and paid part of the 
purchase price. After using the car he took it to the seller for repairs. Be- 
ing dissatisfied with the amount of the repair bill, he rescinded the contract 
and recovered the consideration he had paid. The court disallowed the 
seller’s recoupment claim for damages on the ground that the minor did not 
misrepresent his age with intent not to pay for the car, but to induce the 
defendant to sell him the car. ° 


In Ashlock v. Vivell,*° a minor, concealing his age, bought a horse 
from the plaintiff, giving his note for the purchase price. The minor sold 
the horse and had none of the proceeds when he was sued in trover after he 
was of age. The defendant pleaded rescission on the ground of infancy and 
the plaintiff replied that the minor bought the horse with intent not to pay 
for it. The court held that trover would lie. The result is substantially the 
same, except possibly as to the amount of damages, as if the plaintiff had 
sued on the note and the plea of infancy had been met with the doctrine of 
estoppel. 


In Burnet v. Chapin,™ the plaintiff, twenty years of age, represented 
that he was twenty-two in order to purchase shares of stock. When the 
market value of the stock collapsed, the court held he could rescind the con- 
tract and recover what he paid for the shares. The evidence did not show 
an intent to defraud but the false statement was made to satisfy the minor’s 
craving to speculate. Probably no such distinction would have been made 
if the court had not been dealing with a minor. 


Berryman v. Highway Trailer Co. ‘* indicates a tendency to restrict the 
minor’s contract immunity. In this case the plaintiff, twenty years of age, 
bought a trailer by representing his age as twenty-three. In a suit on the 
ground of rescission to recover what had been paid, the court found that 
deterioration of the trailer was greater than the amount the plaintiff had 
paid. It held that the defendant could recoup in damages for the fraud 
to the amount the minor had paid and no more. Here there was no proof 
that the false statement was made for any purpose other than to induce 
the defendant to sell the trailer. 


* 268 Ill. App. 1 (2d Dist. 1932). 
*“In holding an infant liable for his torts the law is solicitous not to impair the 
immunity given him against liability upon his contracts. It has been said that the only 
satisfactory test is, Can an infant be liable for a tort without directly or indirectly en- 
forcing his promise under a contract?” Hunter v. Egolf, 268 Ill. App. 1 (2d Dist. 1932). 
29 Ill. App. 388 (3d Dist. 1888). The court got around the contract difficulty by 
saying that due to the minor’s fraud the minds never met and there was no contract. 
This seems untenable. The holding means the plaintiff rescinded the contract on the 
ground of the minor’s fraud and the minor was liable in trover. 
™ 274 Ill. App. 186 (1st Dist. 1934). 
™ 307 Ill. App. 480, 30 N.E.2d 761 (1st Dist. 1940). 
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The foregoing cases indicate that in Illinois the tort liability of a minor 
in situations where his contract immunity is involved is not yet precisely 
defined. Statutes in some states have deprived the minor of his power to 
rescind a contract which he has entered into by misrepresenting his age. ** 


If A and B, each twenty years of age, knowingly misrepresent B’s age 
as twenty-two to induce C to ‘sell a chattel to B and C suffers loss through 
B’s contract immunity, A may be liable to C in deceit. Does the fact that 
B is the party to the contract ‘from which he has a chance to gain place him 
in a more favorable position than A? Enforcement of tort liability would 
nullify the minor’s contract immunity only “ the extent that he has gained 
his adv antage by defrauding the other party. ’ 


Standard of Conduct Required of Minor 


Many Illinois cases hold that a minor’s conduct (as to contributory 
fault) is not measured by the adult standard. According to the formula 
usually employed a minor must exercise the care reasonably to be expected 
of a person of like age, intelligence, and experience. In Weick v. Lander * 
the court said: “It is not to be expected that a boy twelve years old will 
use the same degree of caution and care as a person of mature years, nor 
does the law require it; it was proper for the jury in passing upon the negli- 
gence of the deceased to take into consideration his age and experience.” 
lllinois Iron and Metal Co. v. Weber** held it erroneous to instruct a jury 
to measure a child’s conduct according to age without including intelligence, 
experience, and ability. In McGuire v. Guthman™ an instruction required 
the plaintiff, seven years old, to use the care which a child of his age, in- 
telligence, capacity, discretion, and experience would naturally and ordi- 
narily use under the same circumstances. This was held to be without error 
although no evidence was offered as to what the child’s experience or intelli- 
gence was. In the absence of proof, the child must be presumed to have 
such qualities as might reasonably be expected of an average child of that 
age. In another case it was error to omit “experience” from an instruction 
where there was proof of the experience of the plaintiff, a girl of thirteen. ** 


With respect to the standard for various ages, the Illinois decisions are 
definite on one point: a child under seven is conclusively presumed incapable 


¥™90 ALR. 1437, 1445 (1934). 
* See Resrarement, Torrs § 530, comment b for discussion of a situation where the 
law of deceit runs counter to the contract rule in the Statute of Frauds. 
*7§ Ill. 93, 99 (1874). 
* 196 Ll. §26, 63 NE. 1008 (1902). 
* 234 I. 125, 84 NE. 723 (1908). 
* Lake Erie & WBR. Co. vy. Klinkrath, 227 Ill. 439, 61 N.E. 377 (1907). 
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of contributory negligence. '* Whether the Illinois courts apply the analogy 
of the common law of crimes to children between seven and fourteen with 
a rebuttable presumption of no contributory fault of children of this age 
group is not clear. In Wolczek v. Public Service Co.*° it was contended 
that the plaintiff, a boy of eleven, had not established that he was using due 
care according to his intelligence and capacity. The court said: “At com- 
mon law a child under the age of seven years was conclusively presumed not 
responsible for his acts. Between the ages of seven and fourteen years he 
was still so presumed to be, but this presumption might be overcome by 
proof of intelligence or capacity of the child.” In this case there was evi- 
dence of the child’s intelligence and experience and the court held this 
evidence together with the common law presumption was sufficient to go 
to the jury. If this is a true presumption, it would seem that a plaintiff of 
ten years, in absence of any proof of intelligence or experience, would have 
the same status as a child under seven. This view appears to conflict with 
McGuire v. Guthman which held that if an instruction required considera- 
tion of intelligence and experience there was no reversible error although 
there was no evidence of these qualities. The child’s fault should be meas- 
ured by what could reasonably be expected as to intelligence and experience 
of an average child of that age. In spite of the language used in some of the 
cases, it is doubtful if the presumption applying to children between seven 
and fourteen is of much importance. * 


The Maskaliunas case *? observes that the same standard by which an 
adult’s contributory negligence is determined should apply to a child above 
fourteen, his intelligence and experience being considered. This appears to 
mean that if these qualities of the child are equal to what they should be in 
an adult under the circumstances, then the objective standard applied to 
adults should govern. But if the child’s intelligence and experience in 
question are below that required of an adult, then the subjective standard 
used for minors would apply. The adult standard has been used to measure 
the contributory fault of a boy of fourteen ** and the minor’s subjective 


*Chicago City Ry. Co. v. Tuohy, 196 Ill. 410, 427, 63 N.E. 997, 1003 (1902). 
An instruction was approved that charged a child six years old could not be guilty of 
contributory negligence. The court said: “. . . . im analogy to the rule of the common 
law, which exempts children under seven years of age from criminal responsibility, 
that 7 to the age of seven years a child is incapable of such conduct as will constitute 
contributory negligence, and that the court may so declare as a matter of law.” See 
also Maskaliunas v. C.&W.LR.R. Co. 318 HL. 142, 149, 149 NLE. 23, 26 (1925). 

* 342 Ill. 482, 493, 174 NE. 577, 582 (1931). 

™In Maskaliunas v. C.&W.ILR.R. Co., 318 TL 142, 150, 1449 N.E. 23, 26 (1925), it is 
said: “The law is clearly established by great weight of authority, that between the ages 
of seven and fourteen the question of culpability of the child is an open question of fact 
and must be left to the jury to determine, taking into consideration the age, capacity, 
intelligence and experience of the child.” 

In ve Maskaliunas, swpra note 21. 

* Austin v. Public Service Co., 299 Ill. 112, 132 N.E. 458 (1921). 
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standard in the case of a person of eighteen. ** The Restatement of Torts 
does not recognize the analogy of the common law of crimes as to age in 
determining the negligence of minors. ** In considering whether the viola- 
tion of a penal statute or ordinance is evidence of negligence, some in- 
dulgence has been shown to minors. ** 


Minors, as defendants, are liable for negligent conduct although the 
cases on this point are few as compared with cases dealing with the fault of 
minors as plaintiffs. Negligence and contributory negligence are measured 
by the same standard in the case of adults. ** The same appears to be true 
as to minors. ** In determining whether a minor is liable to another for 
negligence, age, intelligence, and experience are considered. This rule was 

ied in Charbonneau v. MacRury * where a boy of seventeen was held 
not liable for damage resulting from his driving a car. The court held his 
being of the age to obtain an operator's license and his having such license 
did not subject him to the standard of care required of adult drivers. A 
dictum in a Minnesota case would apply the adult standard under such cir- 
cumstances. * There seems to be reason to follow this dictum. Where a 
statute requires a minor to reach a certain age before engaging in an activi- 
ty such as driving a car, there is a strong implication that his conduct should 
be measured by an adult standard when he is engaged in that activity. 
Whether the minor is of age to have an operator’s license or younger, and 
whether he has a license or not, the policy underlying the statute may sug- 
gest the application of the objective rule used for adults. *! 


The contributory negligence of a minor who suffers harm in employ- 
ment in violation of the Child Labor Statute is immaterial. The employer 
who violates the law in employing the minor is held to strict liability as to 
which contributory negligence of the child is not a defense. ** Nor is the 
result different if the minor misrepresents his age in order to obtain em- 
ployment. ** Fault of the employer is immaterial. He acts at his peril 
with reference to the harm suffered by the minor who is employed illegally 
under the Act. 


* Pence v. Hines, 221 DL App. 584 (3d Dist. 1921). 
* Restatement, Toxts § 283, Comment e, § 464 (2) (1934); See Prosser, Torts 231 
1941). Shulman, 7 be Standard of Care Required of Children, 37 Yate L.J. 618 (1928). 

*The Star Brewery Co. v. Hauck, 222 Ill. 348, 78 N.E. 827 (1906); see also 
Neglizvence—Violanon of Sratute—Infants, 15 Texas L. Rev. 522 (1937). 

* Cayton v. Brooks, 150 DL 97, 37 N.E. 574 (1894); Bohlin, Contributory Negli- 
vence, 21 Haxy. L. Rev. 233 (1908) 

* Restetemenws, Toxts § 464, § 283, comment e. 

* 06 NH. 50L, 153 Atl 457, 73 ALR. 1266 (1931). 

“ Ruberts v. Rang, 146 Minn. 151, 173 N.W. 437 (1919). 

* See, however, on this point, Roberts v. Ring, 148 Minn. 151, 173 N.W. 437 (1919) 
and Restermeuner, Toxrs (Tews, Desert part IV, § 167). 

* Ci) v. The Boston Store, 337 1. 70, 168 NLE. 895 (1929). 

* Aanerican Car Co. v. Armontraut, 214 lil, 509, 73 NLE. 766 (1905). 





vePETRRRLR BIS 


iret cnose 











Summer] TORT LIABILITY 233 


Liability of Parent 
The relationship of parent and child does not subject the parent to 
vicarious liability for the minor child’s torts.** The relationship itself does 
not create liability in the parent. However, a minor may act as an agent 
or a servant *° of the parent and, if while acting im that capacity he commits 
a tort, the parent is liable within the principles of respondeat superior. Most 
of the Illinois cases on the parent’s liability have involved the agency doc- 
trine and, in fact, nearly all of thern have arisen from damage resulting from 

the minor’s negligence in driving an automobile. 


Arkin v. Page ** was an action for negligence against the owner of an 
automobile for the death of a three-year old child who was run over when 
the car was driven by the owner’s son twenty years of age. The son was 
alone in the car on his way from home to make arrangements to enter a 
school. The father had no knowledge of the son’s plans and the son ex- 
pected to pay the school’s tuition himself. The son had general permission 
to use the car and on this occasion he took it without telling anyone. The 
court held for the defendant on the ground that the circumstances failed 
to establish a master-servant relationship. The court rejected what was 
called the family-purpose doctrine which had been followed im some juris- 
dictions to hold the car owner liable. This doctrine rests om the ownership 
of a car which the parent keeps for family use. If 2 member of the family 
drives the car for pleasure, this act is said to be within the course of business 
of the owner. Therefore, the driver of the car is a servant of the owner and 
the owner is liable for the minor child’s negtigent driving. The family-pur- 
pose doctrine strains the rules of agency to explain a result im accord with 
the policy of some courts to hold the parent-owner liable for che minor 
child’s negligence. Several jurisdictions, im lime with Ariim v. Page, have 
rejected the doctrine and appear to be im accord with the Restarement of 
Agency on the subject. *” 


In Graham v. Page * the owner was liable for harm resulting from his 
sixteen-year-old daughter’s negligence in driving his car. She was using the 
car to pick up a pair of her shoes at a repair shop. The court said: “The 
daughter was only sixteen years old, was engaged im no business, earned ne 
money, but lived with her parents and was cloched by them. [t was the 


“Arkin v. Page, 287 Ill. 420, 123 NE. 30 (1909), Wilsem v. Garrard, 59 Ul, 52 
(1871); Prosser, Torts 910. 

*“A child, subject to the commands of its parent, is the servant of the parent as 
to those matters entrusted to its care.” Restavement, Acency § 224 comment 4 (1935). 

“ 287 Ill. 420, 123 N.E. 30 (1919) 

*"“A child may pursue his own private affairs as dismnguished from the business 
of his parent, and if in such case he is using the family aucomobile by permission of his 
father, he is in a position of a bailee rather than of a seevane” Rystarsmens, Agency 
§ 238, comment ¢. 

* 300 Ill, 40, 182 NUE. 81? (ised 
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duty and business of her father to provide her shoes, and, when needed, to 
have them repaired. . . . She was performing the business and duty of her 
father in the manner and with the means authorized by him. She was, if not 
the servant, at least the agent of her father in the performance of the duty 
or business.” ** 


When the minor’s driving is for pleasure Arkin v. Page has been fol- 
lowed in a number of Illinois cases and the opinions reiterate that the family- 
purpose doctrine is not the law. *° There is still the question as to how far 
the courts will go in applying the agency doctrine to family errands on the 
authority of Graham v. Page. Relying on it, some recent cases have held 
the parent liable.** When the action is against the parent the burden is on 
the plaintiff to prove that the minor was acting as a servant.‘? 


Outside the field of agency a parent may be liable for the tortious act 
committed by his minor child as where he commands or encourages the 
child to do the wrong.** Here the liability is not vicarious nor is it lim- 
ited to the parent-child relationship. In this situation it is the parent’s tort 
as well as the child’s. A parent may also be liable for negligence if he gives 
a young child a gun or other instrument the child’s use of which involves 
an unreasonable risk of harm to others. ‘* Here, again, this duty is not 
confined to the relationship of parent and child for anyone might be liable 
for entrusting a gun to a child too young to know how to use it. But there 
is a situation in which a duty arises out of parental authority. If a father 
sees his small child with a loaded gun, it is his duty to use reasonable care 
to protect others who may be in danger. The parent is responsible for the 
conduct of the child so far as he has ability to control it. * 


Imputed Negligence 


In an action brought by a minor the negligence of a parent or of one 
in loco parentis is not imputed to the minor by virtue of the parent-child 
relationship. ** In other words, the child’s action is not barred by contribu- 
tory negligence if the fault is of the parent and not of the child. This rule 


“Graham v. Page, 300 Ill. 40, 43, 132 N.E. 817, 819 (1921). Cf. Restatement, 
Acency § 238, comment c: “The mere fact that the child is on a trip to purchase thin 
of a nature which it is the parent’s duty to supply the child, does not impose liability 
upon the parent.” 

“ White v. Seitz, 342 IIL 266, 174 N_E. 371 (1931); Andersen v. Byrnes, 344 Ill. 240, 
176 NE. 374 (1931); Summer v. Griswold, 338 Ill. App. 190, 86 N.E.2d 844 (2d Dist. 
1949). 

“O’Haran v. Leiner, 306 IIL App. 230, 28 N.E.2d 315 (4th Dist. 1940); Smoot v. 
Hollingsworth, 265 UL App. 447 (3d Dist. 1932). 

“Kinsman v. Peterson, 291 Ill. App. 1, 8 N.E.2d 957 (2d Dist. 1937). 

“See note 65, infra. 

“Palm v. Ivorson, 117 Il. App. 535 (1st Dist. 1905); Prosser, Torts 914 (1941). 

“Restatement, Torrs § 316. 

“Chicago City Ry. Co. v. Wilcox, 138 Ill. 370, 27 N.E. 899 (1891), Resrare- 
mens, Torts § 488. 
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applies whether the parent permits the child to play in a place of danger 
or whether the parent’s active negligence concurs with the defendant’s 
negligence. If the parent permits a small child to play on a street where 
there is heavy traffic, the parent’s neglect is not imputed to the child. Nor 
is the child’s action barred on the ground of imputed negligence if he is 
riding in a car driven by a parent and he suffers harm from the concurrent 
negligence of the parent and the defendant. The doctrine of imputed negli- 
gence grows out of the law of agency. *’ If the parent-child relationship 
alone is relied on for imputing the parent’s negligence to the child, the 
parent would occupy the position of a servant and the child, a master. Fur- 
thermore, in the vicarious liability of a master under respondeat superior, 
the master ought to have some voice in selecting the servant. 


Doubt has been expressed as to the rule followed in Illinois on imputing 
a parent’s negligence to a minor child. ** Language in the opinions of sev- 
eral early cases was to the effect that the parent’s negligence was imputed 
to the minor child and in some cases instructions based on this theory were 
approved. But in most of these cases, if not all, the decisions could have 
rested on other grounds such as no fault on defendant's part, *° comparative 
negligence,*° or that the parent under the circumstances could not be 
charged with negligence.** Some of the cases failed to distinguish as to 
the parent’s negligence whether the minor sued or whether an action was 
brought for his death under the Injuries Act.* 


In 1891 the matter was clarified in Chicago Ry. Co. v. Wilcox.** The 
plaintiff, a boy of six years, was struck by a train of cable cars operated by 
defendant as the boy attempted to cross a street. The court affirmed a 
judgment for the plaintiff overruling the defendant’s exception to an in- 
struction based on imputing the parent’s negligence to the child. The court 
held the parent’s negligence was immaterial as to the defendant’s liability to 
the child. The doctrine of the New York case of Hartfield v. Roper ** was 
considered and rejected. The rule in the Wilcox case has been followed in 
Illinois and is in accord with the great weight of authority in other juris- 


“Palmer v. Miller, 380 Ill. 256, 259, 43 N.E.2d 973, 975 (1942): “It is fundamental 
in the law of imputed negligence that to impute the negligence of one person to an- 
other, such persons must stand in a relation of privity and there is no such thing as 
imputable pt oem except in those cases where such a privity as master and servant 
or principal and agent exists. This rule applies to infants as well as to a stranger.” 

“See RestaTEMENT, Torts, Intinors ANNorations § 488 (1942). 

“The Ohio & Miss. Ry. Co. v. Stratton, 78 Ill. 88 (1875). 

“ The Galena & Chicago Union R.R. Co. v. Jacobs, 20 Ill. 478 (1858). 

“P.Fr.W.&C.R.R. Co. v. Bumstead, 48 Ill. 221 (1868). 

“" Toledo, Wabash and W. Ry. Co. v. Grable, 88 Ill. 441 (1878). 

138 Ill, 370, 27 N.E. 899 (1891). 

“21 Wend. 615 (N.Y. 1839). 
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dictions. °° In Perryman v. Chicago City Ry. Co. the court said: “The 
jury would, we think, clearly understand from that instruction that all the 
court intended to inform them thereby was that the negligence of the 
brother of the plaintiff, if any, in taking care of the plaintiff while upon the 
street could not be imputed to the plaintiff, and such is the settled law of 
this state.” °° 


Under the Injuries Act an action for the death of a minor is barred by 
the contributory negligence of a parent.*’ Here there is no question as to 
imputing negligence except as to meet the requirement of the statute that 
the minor could have sued had he lived. The action is defeated by the 
negligence of the parent, one of the beneficiaries. The reason is the same 
as that supporting the doctrine of contributory negligence in general: that 
a person should not profit from his own wrong. If a minor suffers harm 
from the concurring negligence of a parent and the defendant, the parent’s 
action for the loss of the child’s services is barred.** If the minor suffers 
harm from his own negligence and that of the defendant, the minor’s negli- 
gence bars the parent who sues for loss of the child’s services. °° 


Respondeat Superior 


Illinois decisions hold that a minor is not liable for the tort of a servant 
or agent under the doctrine of respondeat superior.®° In Palmer v. Miller™ 
the court says: “The rule is that as a minor may not make a contract, he 
cannot establish the relationship of master and servant or principal and 
agent and so cannot be held liable for the tort of another under the doctrine 
of respondeat superior, though he may, aside from certain limits as to age 
and intelligence, be held liable for his personal tort. [Cases cited]. The doc- 
trine of respondeat superior rests upon a contractual relation.” In this case 
the defendant, just under 21 years of age, drove his mother’s car to a dance. 
In need of medical attention as the result of an accident, the defendant per- 
mitted a friend to drive the car to a doctor's office. The defendant sat at 
the side of the friend whose negligent driving caused the plaintiff’s harm. 
The court held for the defendant on the ground stated above. While the 


“ Restatement, Torts § 488: “A child is not barred from recovery by the con- 
tributory negligence of its parents either in their custody of the child or otherwise.” See 
Paossex, Torts 419, Romine v. City of Watseka, 341 Ill. App. 370, 91 N.E.2d 76 (2d 
Dist. 1950); Elgin, J. & E. Ry. Co. v. Raymond, 148 Ill. 241, 35 N.E. 729 (1893). 

“242 Ul. 269, 273, 99 NLE. 980, 982 (1909). 

“ Ohnesorge v. Chicago City Ry. Co., 259 Ill. 424, 102 N.E. 819 (1913). 

“ Puossex, Tours 422; atement, Towts § 496; Chicago City Ry. Co. v. Wilcox, 
138 DL 370, 27 NE. 699 (1891), 

” Prossex, Toxrs 422; Restatement, Torts § 494. 

“Palmer v. Miller, 380 UL 256, 43 N.E.2d 973 (1942); Johnson v. Turner, 319 Ill. 
App. 265, 9 NE2d 297 (24 Dist. 1943). 

“Palmer vy. Miller, supra note @, at 259, 43 N.E.2d at 975, 
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rule applied in this case has support in other jurisdictions, * it has not es- 
caped considerable criticism. ** In general the contracts of minors are re- 
garded as voidable, but contracts by which agents or servants are appointed 
are said by some courts to be void. The master-servant or principal-agent 
relationship does not exist and the minor’s contractual immunity precludes 
the operation of vicarious liability. If the incapacity of a minor to con- 
tract is conceded, non-liability for the tort of his agent does not necessarily 
follow unless agency rests on a contractual basis. “Agency is not necessarily 
the result of a contract; hence it is not necessary for the appointment of an 
agent that the principal should have capacity to contract. Agency is, how- 
ever, a consensual relationship, and therefore the principal must have ca- 
pacity to give a legally operative consent.” ** 

It is difficult in some situations to establish the bounds of agency and 
to determine whether liability is vicarious or rests on the defendant’s own 
fault. In the common law of crimes one who aids, abets, or 
another to commit a misdemeanor is guilty as a principal. The same rule 
applies in torts to make one liable for his own wrong if he commands an- 
other to commit a trespass or if he aids or encourages the one who does the 
act.°* Whenever a situation permits the application of this rule, the minor's 
contractual immunity would not protect him since the liability does not 
depend on the doctrine of agency. Then the minor would be liable for 
encouraging another to commit a tort if he himself would be liable for 
doing the act himself. ** 


Infant Trespassers 


Attractive Nuisance grew out of what was originally known as the 
Turntable Doctrine and the two expressions have been used more or less 
interchangeably. In Railroad Co. v. Stout* the defendant company was 
liable to a six-year-old child who was seriously hurt while playing on the 
company’s turntable. The instrumentality causing the harm supplied the 
name for a doctrine that has had wide application in many jurisdictions in 
this country. The Stout case involved these factors: trespass on the com- 
pany’s property by a child six years old; negligence of the company in fail- 
ing to use reasonable care in protecting young children, whose presence it 
could reasonably anticipate, from serious harm or death; danger not likely 


“16 Texas L. Rev. 586 (1938); 2 Am. Jur. Agency § 12. 

* See Gregory, Infant's Responsibility for His Agent’s Torts, § Wis. L. Rav. 453 
(1930); Seavey, Agency Since the Restatement, 23 A.B.A.J. 503, 505 (1937); 28 Minn} 
L. Rev. 481 (1944). 

“ RestateMENT, Acency § 20, comment 0d. 

“ Greentear, Evipence § 41 (16th ed. 1899); Whitney v. Turner, 2 Scam. 253 
(Ill. 1836); Howard v. Odell, 1 Allen 89 (Mass. 1861); Resrarement, Toars § § 876, 877. 
See Palmer v. Miller, 323 Ul. App. $28, $6 N.B.2d 447 (4th Dist. 1944). 

“Sikes v. Johnson, 16 Mass. 388 (1820). 
“17 Wall. 687 (U.S. 1873). 
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to be appreciated by young children; and danger which the company could 
have prevented without unreasonable financial burden by keeping the ma- 
chine locked when not in use. 


The courts soon began to apply the decision in the Stout case to instru- 
ments and conditions other than turntables. The expression “Attractive 
Nuisance” came into use. ** The word “attractive” has been used to indi- 
cate that the object causing the harm supplies an implied invitation for the 
child to go upon the land and for this reason he is not a trespasser. This is 
pure fiction and the basis of liability lies elsewhere. Nevertheless, the 
attractiveness of the harmful object has been used by the courts as a limi- 
tation in this rather ill-defined field of liability for negligence. In McDermott 
v. Burke, it was said in reversing judgment for the plaintiff: “The dan- 
gerous thing must be so located as to attract them [children] from the 
street or some public place where they may be expected to be. An owner 
would not be liable if he maintained something for his own use which 
might be dangerous but which would only be found by children going 
upon his premises as trespassers.” ** Then in Ramsey v. Tuthill Material Co., 
in which a boy was smothered while playing in defendant’s sand bin, the 
court in affirming for plaintiff said: “It is not necessary, to make a defend- 
ant liable, that the attractive and dangerous thing should be visible from the 
street and that children should have been attracted to the premises by it. 
If an owner maintains dangerous conditions upon his premises to which he 
permits children to come he must use ordinary care to guard them against 
danger which their use and ignorance prevent them from appreciating. 
There is no implied invitation from the mere existence of a dangerous at- 
traction which is not discoverable off the premises, but if to the knowledge 
of the owner children habitually come upon his premises where a dangerous 
condition exists to which they are exposed, the duty to exercise care for 
their safety arises, not because of an implied invitation but because of his 
knowledge of unconscious exposure to danger which the children do not 
realize.” 7° 

The infant trespasser cases are a part of the law of negligence with 
reference to a landowner’s liability to persons who go upon his land. Rules 
of law have been developed as to adults depending on their status whether 
trespassers, gratuitous licensees, or licensees on business of interest to the 
landowner. Whether liability exists for harm arising out of a condition of 
the land may depend on the category in which the plaintiff belongs. In a 
given situation a duty may be owed to a gratuitous licensee but not to a 


“ City of Pekin v. McMahon, 154 Ill. 141, 39 N.E. 484 (1895). 

* 256 Ill. 401, 407, 100 N.E. 168, 170 (1912); See also, United Zinc Co. v. Britt, 258 
U.S. 268, 42 Sup. Cr. 299 (1921); Mindeman v. Sanitary Dist., 317 Ill. 529, 148 N.E. 
304 (1925). 
© 295 Ill. 395, 400, 129 N.E. 127, 129 (1920). 





en ne ee ae eT 





ne ee eee 








SuMMER] TORT LIABILITY 239 


trespasser. Duties have been catalogued to determine the liability of the 
landowner for negligence. These duties are guides used by the court in 
connection with the risk of harm involved in the owner’s conduct. The 
risk or negligence is a question for the jury unless only one reasonable in- 
ference may be drawn from the facts. 


The question arises whether a landowner’s duty is the same to both 
infant and adult trespassers. The infant trespasser doctrine is based on the 
ground that there is a difference. Some courts have denied this and have 
refused to follow the Stout case."' When this difference in terms of duty 
is sought, it leads to a consideration of the risk involved. The standard of 
the landowner’s conduct with reference to negligence depends on whether 
he knows or ought to know that children are likely to be in the zone of 
danger. This is so because children ordinarily do not appreciate the danger 
of harm. What may be negligence as to a child, may be reasonable con- 
duct as to an adult. But there may be liability to adults if the landowner 
knows they habitually trespass on a limited portion of the land and he 
knows a condition exists there which is likely to cause death or serious bodi- 
ly harm and he should realize the adults will not discover the danger." In 
this situation the duty to adults is similar to that owed to children. The 
important distinction between adult and infant trespassers is that in main- 
taining artificial conditions on land the owner may assume the adult will 
discover and appreciate danger and the infant will not. Childish instincts 
and inability to discover danger require a landowner to meet a standard of 
conduct not required with reference to adults. The courts recognize this 
difference as a matter of law or duty. 


Contributory negligence of the infant trespasser has been considered 
in a number of Illinois cases."* The child’s age, intelligence, and experi- 
ence are important in determining whether his own conduct has barred his 
action. There is a conclusive presumption that a child under seven is not 
negligent. "* Contributory fault of the child is closely related to the stand- 
ard used to measure the unreasonable conduct of the defendant, since the 
latter involves what ought to have been anticipated due to the incapacity 
of infants. * 

Liability in many cases under the Infant Trespasser rule has been carried 
far beyond the limits of Railroad Co. v. Stout. Some courts have rejected 
the doctrine entirely, while others have sought means to limit its applica- 


"See Ryan v. Towar, 128 Mich. 463, 87 N.W. 644, 55 L.R.A. 310 (1901). 

" RESTATEMENT, Torts § 337. 

"Stollery v. Cicero St. Ry. Co., 243 Ill. 290, 90 N.E. 709 (1910). See dissenting 
opinion Wolczek v. Public Service Co., 342 Ill. 482, 174 NE. 577 (1931); City of Pekin 
v. McMahon, 154 Ill. 141, 39 N.E. 484 (1895); Austin v. Public Service Co., 299 UL 
112, 132 N.E. 458 (1921). 

“Chicago City Ry. Co. v. Tuohy, 196 Ill. 410, 63 N.E. 997 (1902). 
© 38 Am. Jur., Negligence § 208. 
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tion. One method is to require the harmful condition or agency to be vis- 
ible or attractive from the street or a public place. Attractiveness from the 
street may be important as proof that the landowner should have antici- 
pated the presence of children, but if he could have reasonably expected for 
other reasons that children would be at the place of danger liability has been 
sustained in many cases. Some cases appear to proceed on an attempted 
classification of the objects or conditions such as pools or floating objects 
on water. This seems of doubtful expediency in view of the possibility that 
some fundamental ground of liability may be overlooked. The Stout case 
furnishes a workable pattern. The condition must involve a risk of serious 
body harm or death which children are likely to encounter without ap- 
preciation of danger; the landowner must know that children are in the 
place of danger or reasonably anticipate they will go there; and he must 
fail to use reasonable care to make the premises safe. "* Reasonable care de- 
pends to some extent on the usefulness of the harmful agency or condition 
and the inconvenience or expense that would fall on the defendant in safe- 
guarding it. '’ In the Stout case the turntable could have been locked when 
not in use. If the principles of the Stout case are adhered to and the courts 
exercise the customary control over the findings of juries on negligence and 
contributory negligence, the Infant Trespasser doctrine should be kept with- 
in reasonable bounds. ™* 


Prenatal Injury 


The Illinois cases have held that a child has no action against one who 
by negligent conduct has caused harm to the viable child before birth. ” 
The same result has been reached in most jurisdictions where the question 
has been considered. ** This view has been criticised on the ground that a 
child’s interest has less protection in the law of torts than in the law of 
property or crimes. Some of the reasons given by the courts for denying 
liability are judicial legislation; fear of feigned cases; the difficulty of trac- 
ing the harm to the negligent conduct; and that no duty is owed to the un- 
born child, although viable, because it is not a person. Probably the most 
important ground for denying liability is the difficulty of proving that the 
harm was actually caused by the defendant’s conduct. The Michigan court 
said such an action would open the door to fraud and perjury. ** A situa- 


“ RESTATEMENT, Torts § 339. 
"In United Zinc Co. v. Britt, 258 U.S. 268 (1921), the harmful agency was a 
ol of poisoned water which had formed in a basement from which the building had 

oe removed. It served no useful purpose. Holding no liability, the case brought 
forth a considerable amount of unfavorable criticism. 

“See dissenting opinion in Stollery v. Cicero St. Ry. Co., 243 Ill. 290, 90 NLE. 
709 (1910). 

* Allaire v. St. Luke’s Hospital, 184 Ill. 359, 56 N.E. 638 (1900); Smith v. Luckhardt, 
299 Ill. App. 100, 19 N.E.2d 446 (Ist Dist. 1939). 

"10 A.L.R.2d 1060 (1950). 

“ Newman v. City of Detroit, 281 Mich. 60, 274 N.W. 710 (1937). 
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tion of this type exists in actions to recover damages for illness from emo- 
tional disturbance caused by negligence. Many courts denied recovery 
unless the plaintiff at the time of experiencing fright or emotional disturb- 
ance also suffered external harm, trauma, or “impact.” ** The tendency in 
recent cases has been to allow recovery without proof of impact. ** A trend 
toward liability for prenatal harm may be expected when courts are con- 
vinced of the reality of causal relation between the harm and the negligent 
conduct. 

Recent cases in Ohio and Minnesota held in favor of liability for pre- 
natal injury. Williams v. Marion Rapid Transit Inc.** based the decision 
for the child on the Ohio constitutional provision that “every person shall 
have a remedy for injury to him in his lands, goods and person.” The harm 
was an injury to the person of the unborn viable child. Under this provi- 
sion the unborn child was a person. 

The Minnesota case ** held an action would lie under the wrongful 
death statute for the death of the unborn child. In this case both mother 
and child died before the delivery of the child. The courts that have held 
a child may recover damages for prenatal harm may hesitate to carry the 
doctrine as far as this Minnesota decision. Many of the cases have been 
decided on demurrer to the complaint. If the important objection to liabili- 
ty is lack of confidence in the evidence that the child’s harm was caused by 
defendant’s negligence or that the claim is fraudulent, the courts have met 
the difficulty in advance by holding no duty is owed to the unborn child. 
In general, the reluctance ‘of courts to allow an action for prenatal harm 
may rest to some extent on a policy as to what limitation ought to be placed 
on the risk involved in negligent conduct. ** 

The rule set forth in the Restatement of Torts, is “A person who 
negligently causes harm to an unborn child is not liable to such child for 
the harm.” ** In the comment under this section it is pointed out that the 
mother in an action for the tort which caused her physical harm may re- 
cover damages for mental distress caused by the death of the child before 
birth or immediately afterwards. With reference to whether there is liabili- 
ty to a child for intentionally harming it before birth, the Restatement em- 
ploys a caveat. 


“Spade v. Lynn & B.R. Co., 168 Mass. 285, 47 N.E. 88 (1897); Braun v. Craven, 
175 Ill. 401, 51 N.E. 657 (1898). 

*Orlo v. Connecticut Co., 128 Conn. 231, 21 A.2d 402 (1941); Bohlen, Righe to 
Recover for Injury Resulting from Negligence Without Impact, 41 Am. L. Rec. (N.S. 
141 (1902). 

“152 Ohio St. 114, 87 N.E.2d 334, 10 AL.R.2d 1051 (1949). 

® Verkennes v. Corniea, 229 Minn. 365, 38 N.W.2d 838, 10 A.L.R.2d 634 (1949). 

“ As to liability for actual harm (illness or death) that grows out of emotional 
disturbance produced by negligent conduct, note the limitation employed in Waube v. 
Warrin ‘on, 216 Wis. 603, 258 N.W. 497 (1935). 

STATEMENT, Torts § 869. 
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Alienation of Affections 

In the prenatal injury cases an inclination is shown to avoid judicial 
legislation. ** Quite the opposite tendency appears in a recent case sustain- 
ing an action by minor children for alienating the affections of their fa- 
ther. ** The court held it was error to dismiss the complaint, relying on 
the federal case, Daily v. Parker,® a dictum in Heck v. Schupp,® and the 
Constitution of Illinois. ** In Daily v. Parker, the federal court, applying 
the law of Illinois, held that minor children could maintain an action against 
the woman who had alienated their father’s affections. The court had no 
precedent to follow. No case at common law had given recognition to 
such an action. This decision appears to be inconsistent with the policy 
recently expressed by the legislatures of several states in abolishing the ac- 
tion for alienation of affections. These enactments commonly known as 
“Heart Balm” statutes have generally been upheld as to constitutionality. °° 
The Illinois Act of 1935 ** which attempted to outlaw the action for aliena- 
tion of affections was held to violate the Illinois Constitution in substance. 
The policy underlying these statutes as expressed by the legislatures is that 
actions for alienation of affections are conducive to blackmail and extortion 
and that the harmful effects attending the action outweigh the good. While 
it may be presumed that the evil prohibited in these statutes consisted of 
actions by spouses since they were the only ones known at common law, 
yet the expressed policy would seem to apply to actions brought by minor 
children. The doctrine set forth in Daily v. Parker that minor children may 
sue for alienation of affections of their parent has been rejected in most of 
the jurisdictions where it has been considered. 

An Illinois statute, 1947 *" limits recovery in actions for alienation of 
affections to actual damages only and excludes punitive or aggravated dam- 
ages. A question arises whether this statute applies to an action by a minor 
child. A federal case ** based on the law of Michigan which had by statute 
abolished the action for alienation of affections, held that the statute did not 
abolish an action brought by a child. The reasoning was that since the 
child’s action had no recognition at common law, the statute could not 


” Allaire v. St. Luke’s Hospital, 184 Ill. 359, 368, 56 N.E. 638, 640 (1900). 

” Johnson v. Luhman, 330 Ill. App. 598, 71 N.E.2d 810 (2d Dist. 1947). 

“152 F.2d 174 (7th Cir. 1945). 

” 394 Ill. 296, 68 N.E.2d 464 (1946). 

“ Int. Const. Art. Il, § 19. “Every person ought to find a certain remedy in the 
laws for all injuries and wrongs which he may receive in his person, property or 

tion.” 

* Note, 12 A.L.R.2d 1181; 36 ILL, Bar. Jnu. 84 (1947). 

“Ill, Laws, 1935, p. 716. 

“ Daily v. Parker, 61 Fed. Supp. 701 (N.D. Ill. 1945); Heck v. Schupp, 394 Ill. 296, 
68 N_E.2d 464 (1946). Int. Const. Arr. Il, § 19. 

“Note, 12 A.L.R.2d 1181 (1950). 

“Ii. Rev. Srar., c. 68, § § 34-40 (1949). 

” Russick v. Hicks, 85 F. Supp. 261 (W.D. Mich. 1949). 
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apply to it. Under this interpretation a minor child may sue for alienation 
of affections in Michigan but a spouse may not. 


TORTS OF INSANE PERSONS 


The effect of insanity upon tort liability has been regarded with con- 
siderable uncertainty. The earlier cases holding the insane man liable for 
torts of the trespass type found support in the dictum of the English case 
of Weaver v. Ward decided in 1616. In this case it was said that the 
killing of another by a lunatic would not be a felony, yet it would be a 
trespass which tends only to give damages according to hurt or loss. Before 
this case the law of torts followed the rule of strict liability; he who is 
damaged ought to be recompensed. In Weaver v. Ward it was said a de- 
fendant in trespass might excuse himself if he could prove he was not 
negligent and that he was utterly without fault in causing the plaintiff's 
harm. Here began a transition in the law of torts to a fault requirement for 
liability. This transition reached completion in Brown v. Kendall im 
1850.*°° During this period of change most of the tort situations fell in 
line with the fault requirement. In some exceptional cases such as the use 
or keeping of explosives and the keeping of animals the rule of strict liability 
persisted. Holding an insane person in tort is liability without fault. It 
might seem that this exceptional liability of the insane was foreseen in the 
dictum of Weaver v. Ward with reference to the transition that was to 
follow. 

The courts have generally held an insane man liable for conduct that 
would be actionable in a normal person. Some variations have been sug- 
gested by text writers as to particular types of torts.*** Professor Bohlen 
expressed this view: “Wherever a liability is imposed irrespective of fault 
there is no reason why an infant or insane person should not be as fully 
liable as a normal person. It is only where fault is essential to liability that 
the incapacity of such a person should logically relieve him.” ** 


Courts in holding insane persons to tort liability have ignored the fault 
element and based their decisions on certain expressions of policy. So in 
Mclntyre v. Sholty *°* an action was brought for the death of a woman whe 
was shot by an insane man. In holding for the plaintiff, the court felt it 
was more unjust to leave the loss on the plaintiff than to shift it to the estate 
of the lunatic. To hold him liable might have a tendency to bring about 
more efficient custody and control on the part of his guardian or relatives. 
Furthermore, denying the defense of lunacy would avoid any attempt to 


” Hobart 134. 

6 Cush. (60 Mass.) 292 (1850). 

™ Cootey, Torts 171-177 (3d ed. 1906); Prosser, Toars 1089-1092. 

™ Bohlen, Liability in Tort of Infants and Insane Persons, 23 Mucn. Law Rev. 2 
33 (1924). 

9121 Ill, 660, 13 N.E. 239 (1887). 
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simulate insanity and the difficulties experienced in the criminal law. The 
damages recovered are compensatory only and not punitive. 1 

Very few cases have dealt with the liability of an insane person in a 
situation where the normal adult would be held for negligence. The Re- 
statement of Torts disposes of the situation with this caveat: “The Institute 
expresses no opinion as to whether insane persons are required to conform 
to the standard of behavior which society demands of sane persons for the 
protection of others.” '°* A similar caveat applies to contributory negli- 
gence. **° In the 1948 Supplement of the Restatement, so far as the insane 
defendant’s negligence is concerned, the caveat is withdrawn with this clari- 
fication: “The proposed changes make an insane person liable for harm unin- 
tentionally caused where an adult actor would be liable.” *°" Upon authority 
of the cases between 1929 when the caveat was adopted, and 1947 and Re- 
statement now takes the position that an insane person is liable for negligence 
when a normal person would be. The caveat in Section 464 on contribu- 
tory negligence is not mentioned in the supplement. That raises the question 
whether conduct that would be contributory negligence of a normal adult 
would bar the action of an insane person. With reference to the negligence 
of children the Restatement applies the same standard to defendants and 
plaintiffs, *°* and if this principle is followed as to negligence of insane per- 
sons, it would seem the caveat in Section 464 should be withdrawn. How- 
ever, the policy arguments for holding an insane person liable for negligence 
may not have equal force when used to bar the action of an insane person 
who is unable to protect himself from the effects of the negligent conduct 
of another. '°° 


“Roberts v. Hayes, 284 Ill. App. 275, 1 N.E.2d 711 (4th Dist. 1936) follows 
Melntyre v. Sholty on similar facts. fe held an allegation of wilfulness or intention 
was surplusage and that evidence of the defendant’s insanity was inadmissible as a 
defense. 

™ RESTATEMENT, Torts § 283, comment e. 

* RESTATEMENT, Torts § 464. 

™ RESTATEMENT OF THE Law § 283 (1948 Supp. Torts). 

** RESTATEMENT, Torts § § 283, 464. 

In Worthington v. Mencer, 96 Ala. 310, 315, 11 So. 72, 74, 17 L.R.A. 407 (1892) 
an action was brought by an adult by his next friend on the ground of plaintiff's incom- 
petency. The incompetent’s testimony was the only evidence in the case of the 
defendant's oaigne- In holding for the defendant the court said as to the plaintiff's 
contributory negligence: “If he was merely a person of dull mind who could labor for 
his own livelihood, and there was no apparent necessity of putting him under the protec- 
tion of a guardian to keep him out of harm’s way, he is chargeable with the same 
degree of care for his personal safety as one of brighter intellect, as any attempt to 
frame and adopt varying rules of responsibility to varying degrees of intelligence 
would ai involve confusion and uncertainty in the law. If, on the other hand, 
he was so absolutely devoid of intelligence as to be unable to apprehend apparent dan- 
ger, and to avoid exposure to it, he cannot be said to have been guilty of negligence, 
because he was incapable of exercising care .... The mental deficiency of an adult 
which would exempt him from accountability for his own conduct proximately con- 
tributing to his personal injury, would also render him an incompetent witness of the 
occurrence in which the injury was received.” 








LITIGATION INVOLVING MINORS 
_ AND INCOMPETENTS 


BY CLIFFORD E. SCHNEIDER* 


AT THE EARLY COMMON LAW, ' and indeed as recently as 1892 in Illi- 
nois, * it was generally considered that a lunatic had no authority to institute 
a suit, on the ground that such persons lacked reason and understanding and 
hence could give no consent to the proceedings. It had been held earlier in 
Illinois that a lunatic could bring an action on a note* but the Supreme 
Court in Covington v. Neftzger,* on a bill brought by a lunatic by his 
next friend to set aside a deed made by the lunatic, sustained a demurrer to 
the bill and held that inasmuch as the next friend had no official status and 
no authority to bind the lunatic or control his estate, he had no authority to 
file a bill on his behalf. The reasoning of the court was obviously fallacious 
and it is not surprising to find the appellate court “distinguishing” the case 
and granting relief a few years later when a next friend sought the appoint- 
ment of a receiver for an insane person until a conservator could be ap- 
pointed.* The license to prey upon mental incompetents granted by the 
Covington case was finally revoked ten years later when Mary A. Isle filed 
a motion in the Circuit Court of Cook County to be appointed next friend 
for her mother, said to be a distracted person, and for leave to file a bill on 
her behalf to compel Kate Cranby, another daughter, to account for the 
property of the mother in her possession. The mother appeared by an at- 
torney and moved to dismiss the suit. The trial court thereupon dismissed 
the bill because it was not brought by a conservator and the appellate court 
affirmed. On further appeal, the Supreme Court held that the bill was 
properly brought by the next friend.* The Court acknowledged the former 
rule that idiots and lunatics could not sue but said that “this rule has been 
universally abrogated, and at the present time such persons are as much en- 
_ titled to have their rights settled by the courts as though they were sane.” 


*CLIFFORD E. SCHNEIDER. A.B. 1939, Illinois Wesleyan University; 
].D. 1943, University of Illinois; member of the firm of Morgan, Pen- 
darvis & Morgan, Peoria, Illinois. 


* Annotation, 64 L.R.A. 513 (1913). 

* Covington v. Neftzger, 140 Ill. 608, 30 N.E. 764 (1892). 
*Chicago & P. R.R. Co. v. Munger, 78 Ill. 300 (1875). 
*140 Ill. 608, 30 N.E. 764 (1892). 

*Roughan v. Morris, 87 Ill. App. 642 (Ist Dist. 1899). 
“Isle v. Cranby, 199 Ill. 39, 64 N.E. 1065 (1902). 
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The conservator should bring the suit if one has been appointed, *? but where 
the person of unsound mind has not been so adjudged or has no conservator, 
a suit to protect his rights may be brought in his name by some responsible 
party as next friend. Otherwise, the court belatedly recognizes, any person 
could harm a lunatic or his property almost with impunity. During the 
course of its opinion, the court overruled the Covington case but this was 
apparently overlooked in In re Estate of Rankin,* where both the Coving- 
ton case and the case which overruled it were cited in support of the deci- 
sion that after a conservator has been appointed another person cannot 
designate himself as next friend and bring or defend an action on behalf of 
the ward without express authority from the court. 


There appears to be no dissent at present from the doctrine that all 
ordinary actions may be brought by a lunatic by his next friend or con- 
servator, but those courts which have been confronted with the problem 
have generally held that the right to sue for a divorce is such a highly per- 
sonal matter that such a suit cannot be brought in behalf of an insane per- 
son by his guardian.* While acknowledging the general rule, the Illinois 
court has held that an insane defendant in a divorce suit may prosecute a 
writ of error by his next friend *° and further that a conservator may main- 
tain a bill to set aside a divorce obtained by his ward.** The Supreme 
Court has also held that where an insane person is defendant in a divorce 
suit, his guardian ad litem and next friend can maintain a cross bill to annul 
the marriage.’* The court says the general prohibition against divorce 
actions brought by personal representatives does not apply to annulments. 
The distinction between the two cases is obscure, however, and it appears 
possible that the Illinois court might sustain a divorce action brought by a 
conservator on behalf of his ward if the facts seemed to warrant relief. 


Infants cannot sue in their own name by an attorney, but there seems 
never to have been any serious challenge of their right to sue by a next 
friend.** As in the case of conservators, guardians of minors are specifically 
directed to appear for and represent the ward in all legal proceedings unless 
another person is appointed by the court for that purpose. ** This general 


"Section 124 of the Probate Act codifies this rule. Int. Rev. Srat., c. 3, § 276 (1949). 
In a suit involving the lunatic’s real estate, however, the lunatic must be made a party; 
his conservator alone is not enough. Scott v. Bassett, 194 Ill. 602, 62 N.E. 914 (1902). 

* 322 Ill. App. 64, 53 N.E.2d 747 (3d Dist. 1944). 

* Dillion v. Dillion, 274 S.W. 217 (Tex. Civ. App. 1925); see Stevens v. Stevens, 
266 Mich. 446, 254 N.W. 162 (1934). 

* Iago v. Iago, 168 Ill. 339, 48 N.E. 30 (1897). 

"Bradford v. Abend, 89 Ill. 78 (1878). 
= Prost v. Pyott, 191 Ill. 280, 61 N.E. 88 (1901). 
* gs v. Ind. Commission, 371 Ill. 535, 21 N.E.2d 731 (1939); Waechter v. Ind. 
Commission, 367 Ill. 256, 11 N.E.2d 378 (1937); Walgreen Co. v. Ind. Commission, 323 
Ill. 194, 153 N.E. 831, 48 A.L.R. 1199 (1926). 

“Iu. Rev. Srat., c. 3, § 293 (1949); see note 7, supra, as to conservators. 
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authority of the guardian to represent the minor extends to actions for per- 
sonal injuries which are normally brought by a next friend. ** 


Unlike adults, minors seldom have need for the healing balm afforded 
by the Bankruptcy Act, but it seems that where an infant has incurred en- 
forceable liabilities, as for necessaries or for business debts, in excess of his 
assets, he may be adjudged bankrupt on a petition filed by him or against 
him. Similar rules apply in the case of insane persons, except that a volun- 
tary petition must be filed by a properly authorized guardian and there are 
some limitations on the creditors’ right to have a lunatic adjudged a bank- 
rupt involuntarily. *° 


Since 1929, we have had a statute in Illinois authorizing suits against 
persons not in being.*’ In general, such persons are treated in the same 
manner as incompetents, a trustee being appointed to represent their inter- 
ests. The statute, which has been held constitutional, ** provides that de- 
crees rendered in such suits are as effectual as if such persons were in being 
and parties to the suit. 


GENERAL PRINCIPLES APPLIED IN LITIGATION 
WHERE INCOMPETENTS ARE INVOLVED 


The general attitude of the courts toward all incompetent defendants 
who appear before them is of course one of extreme solicitude. The court 
appoints a responsible person, almost invariably an attorney, to act as guard- 
ian of the incompetent defendant for the purpose of the pending action, 
whose duty it is to help safeguard and protect the interests and welfare of 
his minor or otherwise incompetent ward. The word “help” is used ad- 
visedly because the duty of the court toward the incompetent does not end 
with the appointment of the guardian ad litem. It exercises a general super- 
intendence over the guardian’s acts throughout the pendency of the litiga- 
tion and will permit him to make no waivers or agreements which in any 
way prejudice his ward. The court will even guard the incompetent against 
the guardian’s inaction and “will protect the rights of infants where they are 
manifestly entitled to some relief, although their guardian ad litem may 
neglect to claim it in their behalf”.*® It will relieve an insane defendant of 
the consequences of his ill-advised acts occurring before the inception of 
the litigation 7° and where a minor defendant has an election between two 


* Liska v. Chicago Rys. Co., 318 Ill. 570, 149 N.E. 469 (1925). 

**See discussion, I Cottier oN Bankruptcy, J {| 4.09, 4.10, 4.16, and 4.17 (14th ed. 
1940). 
"Ti. Rev. Srat., c. 22, § 6 (1949). 
* Gunnell v. Palmer, 370 Ill. 206, 18 N.E.2d 202, 120 A.L.R. 871 (1938). 
*® Mason v. Truitt, 257 Ill. 18, 25, 100 N.E. 202, 205 (1912); McRe ds v. Miller, 
372 Ill. 151, 22 N.E.2d 951 (1939); Mechling v. Meyers, 284 Ill. 484, 120 N.E. 542 (1918); 
Cartwright v. Wise, 14 Ill. 417 (1853). 

United Workmen v. Zuhlke, 129 Ill. 298, 21 N.E. 789 (1889). 
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courses of action, the court will exercise his election for him according to 
his best interests. 24 


Not only is the court concerned with the property and estate of minor 
litigants; it also safeguards their persons. “The power of the court of 
chancery to interfere with and control, not only the estates but the persons 
and custody of all minors within the limits of its jurisdiction, is of very 
ancient origin, and can not now be questioned. This is a power which must 
necessarily exist somewhere, in every well regulated society, and more es- 
pecially in a republican government, where each man should be reared and 
educated under such influences that he may be qualified to exercise the 
rights of a freeman and take part in the government of the country. It is a 
duty, then, which the country owes as well to itself, as to the infant, to see 
that he is not abused, defrauded or neglected, and the infant has a right to 
this protection.” ** 


In the usual case where an incompetent has sought relief from a judg- 
ment, he was a defendant in the judgment. As we have seen, the courts in 
such cases exhibit a great anxiety to safeguard the minor’s rights and protect 
him against the ill-advised or otherwise prejudicial acts of himself or his 
guardian. In the few cases where minors have sought relief against judg- 
ments entered on their behalf, the courts seem to have been somewhat less 
solicitous of their welfare. 


In Dodge v. Cole, ** Maria Sharp had been adjudged insane and a con- 
servator appointed without any notice to her. Thereupon the conservator, 
in an ex parte proceeding in the circuit court, had secured an order authoriz- 
ing the sale of his ward’s land for her maintenance. The plaintiff, a succes- 
sor conservator, sought to set aside the earlier deed on the ground that 
neither court had acquired jurisdiction over his ward. The Supreme Court, 
however, denied relief and said that the validity of the first conservator’s 
appointment could not be attacked collaterally and then decided that the 
circuit court had authority to order the sale of the property even in the 
absence of a statute permitting it. There was no discussion of the fact that 
each proceeding was ex parte, apparently with no notice to the ward, except 
to say that they were not adverse to her but for her benefit. 


Chudleigh v. Chicago, R.I. & P. Ry. Co. ** was a personal injury action. 
The defendant pleaded a prior judgment for the same cause of action. The 
plaintiff replied that the prior action had been prosecuted by his next friend 
when he was a minor, and that the next friend had not acted in his interest 
but had colluded with the defendant to his prejudice. The court sustained 


* Grattan v. Grattan, 18 Ill. 167 (1856). 
 Cowls v. Cowls, 8 Ill. 435, 437 (1846). 
*97 Ill. 338 (1881). 

*51 Ill. App. 491 (1st Dist. 1893). 
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the defendant’s demurrer to the reply and held that the plaintiff was bound 
by the earlier judgment. 


As will be shown later, the courts insist on strict compliance with all 
the applicable rules regarding process in cases where minors or insane per- 
sons are defendants and no person is permitted to enter their appearance for 
them or otherwise waive the service of process upon them. Should the rule 
be different when the incompetent person is the plaintiff? No rights of 
third persons were involved in the Chudleigh case and the defendant ad- 
mittedly conspired with the plaintiff's next friend to cheat the plaintiff. 
Still the plaintiff is said to have had his day in court and is concluded by the 
earlier judgment. In Dodge v. Cole, third persons had apparently relied on 
the decree but the court never seems to have acquired jurisdiction over the 
lunatic, either in the original inquisition or in the proceeding in the circuit 
court, and this is commonly supposed to render a decree wholly void and 
amenable to collateral attack. To hold the lunatic bound by the decree be- 
cause the proceeding was prosecuted “for her benefit”, as the court does, 
impresses one as an attempt to make it so by saying it. *® 


Despite these two decisions, it is obvious that the infant and the imbecile 
are no more competent when they are plaintiffs than when they are de- 
fendants. In each case, their rights depend for protection upon the assist- 
ance of third persons and it seems inconsistent to guard them against every 
deviation from extreme formality when they are defendants and then test 
their rights by practically the same rules applied to adults when they happen 
to be plaintiffs. The fact remains that in these cases the courts have been 
less strict and when the incompetents have “brought themselves within the 
jurisdiction of the court by invoking its aid,” ** they have been concluded 
by the decree. 


In the case where the rights of a minor or an adjudicated lunatic are 
involved, the plaintiff will ordinarily know that fact or can find it out and 
protect his decree by appointment of a guardian ad litem, and even if the 
defendant is a lunatic he may properly be sued in his own name if no con- 
servator has been appointed. ** What is to be done, however, in the situa- 
tion where it is believed that a party is insane but there has been no formal 
adjudication, and where he has rights to be redressed but is under the 


* The situation is reminiscent of a story attributed to Abraham Lincoln. While 
president, he was visited by a delegation urging an immediate emancipation proclama- 
tion. To illustrate his belief that such action at that time would be premature, he asked 
one of the delegates how many legs a sheep would have if one called its tail a leg. The 
visitor thought it would have five but Lincoln said it would still have only four use 
one could not make a tail a leg by calling it so, nor could one make the time op- 
portune for emancipating the slaves by saying it was opportune. 

* Allman v. Taylor, 101 Ill. 185 (1881). 

* Maloney v. Dewey, 127 Ill. 395, 19 N.E. 848 (1889). 
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domination of the defendant or other persons having an adverse interest and 
is unable or unwilling to bring the action himself? 

In the case of Isle v. Cranby, ** it will be remembered, in a suit brought 
on behalf of the next friend’s allegedly insane mother, the mother herself 
appeared by an attorney, denied the insanity and demanded dismissal of the 
suit. Must the court in such a situation dismiss the suit and relegate the 
parties to their remedy in the probate or county court? Or may it de- 
termine the question itself? The problem is not without its difficulties; the 
alleged lunatic’s right to tend to his own affairs is involved. No competent 
person should be compelled to institute litigation for the redress of griev- 
ances which to him do not exist, and the presumption is that everyone is 
competent. Can an intermeddler by his unsupported affidavit obtain a pre- 
liminary finding of insanity and have himself appointed next friend over 
the objection of the person whom he seeks to represent? Obviously not; 
this is a question on which the alleged incompetent is entitled to be heard. 
But there are also other considerations. If the appearance of an attorney 
for the alleged lunatic ousts the court of jurisdiction to proceed, there is 
nothing to prevent the defendant from engaging an attorney in the name of 
the supposed lunatic and having him appear and deny the incompetency. 
The courts have refused to allow an incompetent’s rights to be thus jeop- 
ardized and in Isle v. Cranby where the problem arose, the court held that 
the motion to dismiss should have been set down for hearing and the issue 
of the plaintiff's competency resolved in the same case where it came into 
question. In such a case, the court may take the verdict of a jury to assist 
it, but, as in the ordinary chancery case, there is no right to a jury trial. *° 


SUITS BY INCOMPETENTS OR IN THEIR BEHALF 


The Illinois statute of limitations exempts incompetent plaintiffs from 
its scope. *° Is the exemption affected by the fact that a guardian or con- 
servator has been appointed for the incompetent? It is believed that it is 
not. In Estate of Sheehan, * a claim was filed by a guardian on a note be- 
longing to a minor. The note had fallen due more than ten years before the 
claim was filed and the minor had had a probate guardian during all the 
statutory period. The obligor contended the claim was barred by the 
statute because the guardian was not under a disability and that because the 
guardian was barred, the minor was also barred. The appellate court held 


* 199 Ill. 39, 64 N.E. 1065 (1902). 

* Pyott v. Pyott, 191 Ill. 280, 61 N.E. 88 (1901); Brown v. Miner, 128 Ill. 148, 21 
NE. 223 (1889). 

Tut. Rev. Srat., c. 83, § 9 (1949). The minor has the benefit of this exemption 
even if he has actually filed an action while a minor. So in Libby, McNeill & Libby v. 
Kearney, 124 Ill. App. 339 (1st Dist. 1906), where a minor filed a "peereng injury action, 
he was allowed to file additional counts setting up a new cause of action after attaining 
his majority when the action was otherwise barred. 

“290 IL. App. 551, 9 N.E.2d 63 (1st Dist. 1937). 
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that the note was enforceable and said that the note belonged to the minor 
rather than to the guardian and that the statute did not run against the 
guardian at all. This, it is believed, is the correct approach to the problem 
but the Supreme Court has said by way of dictum that “. . . the limitations 
of time provided by the Workmen’s Compensation act do not run against 
the rights of a minor so long as he is without a guardian,” * thus leaving the 
inference that faithless guardians may prejudice the rights of their wards 
through neglect. It seems unlikely that the court would permit this to hap- 
pen, however, if such a case should actually arise. ** 


The inapplicability of statutes of limitation to incompetent plaintiffs 
does, however, seem to depend upon the terms of the statute itself rather 
than on any inherent rule of law. ** So, in McCampbell v. Warrich Corp. ** 
a mortgage on property in which a minor was interested was foreclosed 
under circumstances alleged to constitute fraud, and before the minor at- 
tained his majority he was adjudged insane. Thirty-five years later, but 
within two years after his restoration, the former lunatic filed his bill at- 
tacking the foreclosure decree. The court dismissed the bill and said that 
it is the disability existing when the right accrues that determines when an 
action must be brought, and no supervening disability may be tacked on to 
the former disability in computing the time within which a direct attack 
may be made on the judgment complained of. ** 


On the other hand, the doctrine of laches is a creature of judicial con- 
struction, and despite the fact that the inapplicability of statutes of limitation 
to minors depends on the terms of the statutes themselves, the inapplicability 
of the doctrine of laches to minors seems to be intrinsic. “. .. . equity is the 
general guardian of all infants within its jurisdiction, and it is one of its 
most sacred duties to watch with a vigilant eye, and see that their rights 
and interests are not trifled away or sacrificed, and that they are not made 
the prey of either their own kindred or strangers. They are incapable of 
protecting their own interests, and hence cannot be guilty of laches.” * 


Peculiarly enough, in view of the courts’ general refusal to read excep- 
tions into statutes of limitation, the Supreme Court has held the statute re- 
quiring notice to a municipality as a condition to the institution of a per- 
sonal injury action against it, ** inapplicable to minors. Unlike the ordinary 
limitation statute, this act is regarded as a condition of the right, to be 


* Walgreen v. Ind. Commission, 323 Ill. 194, 199, 153 N.E. 831, 833 (1926). 

™ But see Ferguson v. Industrial Commission, 397 Ill. 348, 74 N.E.2d 539 (1947); 
Cadwell v. National Tea Co., 343 Ill. App. 206, 98 N.E.2d. 516 (1st Dist. 1951). 

* Stevenson v. Westfall, 18 Ill. 209 (1856); 54 C.J.S. Limitations of Actions § 235. 

* 109 F.2d 115 (7th Cir. 1940). 

* Accord, Keil v. Healey, 84 Ill. 104 (1876). 

* Smith v. Sackett, 10 Ill. 534, 544 (1849). Accord as to lunatics, Van Buskirk v. 
Van Buskirk, 148 Ill. 9, 35 N.E. 383 (1893). 

"Tri. Rev. Srat., c. 24, § 1-11 (1949). 
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alleged and proved by the plaintiff; it is not a mere matter of defense for 
the city, to be pleaded in its answer. But despite this fact the court infers 
an intention on the part of the legislature to except incompetents from the 
operation of the act. “The recognition, by the law, of the status of infants, 
and of their exemption up to a certain age from liability under the law, is 
so well-known that it must be presumed that the legislature, in enacting such 
a statute as the one under consideration, did not intend by the general 
language used to include within its provisions a class of persons which the 
law has universally recognized to be utterly devoid of responsibility . . . 
The act is meant to apply only to those who are mentally and physically 
capable of comprehending and complying with its terms.” ** The court 
does not explain what it means by the italicized words and one may specu- 
late whether they extend the benefits of the exception to persons outside the 
state, in prison, or perhaps to a man who cannot write or sign his name. 
However that may be, the court does say that the statute undoubtedly 
would be unconstitutional as a deprivation of due process if applied to a 
minor. No authority for this proposition is cited and as it appears to be 
contrary to the established rule previously mentioned, it would seem unwise 
to rely on it too strongly. 

The minor or otherwise incompetent plaintiff brings his action by a 
representative who is known as his next friend or, as he is sometimes called, 
his prochein ami, variously spelled prochein amy or prochain ami.* The 
next friend is not a regularly appointed guardian. From what source then 
does he derive his authority to act? Who can act as next friend? May the 
next friend maintain the action against the wishes of the minor or lunatic 
for whom he purports to act? Can an incompetent ever sue by a next friend 
when he has a guardian or conservator? Sections 124 and 141 of the Probate 
Act *° provide in general that, though the conservator or guardian is au- 
thorized to represent the ward in all legal proceedings, the power of the 
court to appoint a next friend to represent the ward remains unimpaired. 
Section 141 further authorizes a next friend to commence and prosecute 
any action for a minor without previous appointment by the court if he 
first files his bond for payment of costs. ** This provision is but declaratory 


* McDonald v. City of Spring Valley, 285 Ill. 52, 55, 120 N.E. 476, 477 (1918). 

* It is not error however to fail to name a next friend until after the summons is 
issued. Stumps v. Kelley, 22 Ill. 140 (1859). And where the appointment of a next friend 
does not affirmatively appear in the record, it will be presumed. Mitchell v. Eareckson, 
250 Ill. App. 508 (4th Dist. 1928). 

“Iii. Rev. Srat., c. 3, § § 276 and 293 (1949). 

“ The provision requiring the filing of a bond for costs is not jurisdictional and it 
is sufficient to file it when ordered by the court. Baltimore & O. S.W. Ry. Co. v. 
Keck, 185 Ill. 400, 57 N.E. 197 (1900); Illinois Central R.R. Co. v. Latimer, 128 Ill. 163, 
21 N.E. 7 (1889). The court should not dismiss a minor’s action because the cost bond 
is not in proper form but should assist the next friend in preparing a proper one. Ellison 
v. Ward, 294 Ill. App. 197, 13 N.E.2d 649 (4th Dist. 1938). In the writer’s experience 
such a bond is seldom filed where the defendant does not insist on it. 
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of the previous practice, however, and although originally the infant and his 
prospective next friend actually appeared before a judge and had a formal 
order of appointment entered, that practice fell into disuse and when the 
defendant appeared and filed his pleading, the authority of the next friend 
was presumed. Despite the lack of a formal appointment, however, the next 
friend is still an officer of the court, subject to removal and control by it, 
and in a proper case the court will, even on its own motion, stay the action 
brought by the next friend where it does not appear to be to the incompe- 
tent’s best interest. The principal qualification required of the next friend 
is that he be a disinterested party. He is often the parent or other close rela- 
tive of the incompetent but this is not essential and the court may on occa- 
sion replace the parent as next friend or refuse to allow him to sue as next 
friend where his interest is hostile or adverse to that of the infant. *? It is 
not essential that the next friend have the consent of the incompetent as a 
prerequisite to a suit on his behalf, as it may be prosecuted even in defiance 
of his wishes, ** but it seems improbable that the court would permit a next 
friend who was personally unacceptable to a minor to act on his behalf 
after the minor had attained an age where he could take an intelligent part 
in the proceeding. 


As pointed out heretofore, the appointment of a next friend is today an 
extremely casual matter, but the incompetent is not likely to be prejudiced 
thereby because of the control the court retains over the next friend and 
because the next friend ordinarily has no authority to bind the plaintiff in 
any way.‘** It was on the basis that the next friend had no authority to 
bind the lunatic that the Supreme Court once decided that a lunatic had no 
authority to sue. ** Despite the fact that the next friend’s authority is now 
well established, it is also strictly limited. In the absence of a statute author- 
izing some further action, his duty begins and ends with the prosecution of 
the suit and he acts only for the purposes of the suit.** He does have 
authority to hire an attorney on behalf of the incompetent and to agree 
to pay him a reasonable fee, on the theory that the services of an attorney 


“Clarke v. Chicago Title and Trust Co., 393 Ill. 419, 66 N.E.2d 378 (1946); Ames 
v. Ames, 151 Ill. 280, 37 N.E. 890 (1894); Patterson v. Pullman, 104 Ill. 80 (1882); Zazove 
v. M.St.P. and Sault Ste. Marie Ry. Co., 218 Ill. App. 534 (1st Dist. 1920); Chudleigh v. 
CRI. & P. Ry. Co., 51 Ill. App. 491 (1st Dist. 1893). 

“Isle v. Cranby, 199 Ill. 39, 64 N.E. 1065 (1902); Chudleigh v. C.R.I. & P. Ry. Co., 
51 Ill. App. 491 (1st Dist. 1893). 

““A next friend can only claim and pursue the rights of a minor, and is powerless 
to yield or cede them to others.” C.R.I.&P. R.R. Co. v. Kennedy, 70 Ill. 350, 364 (1873). 

“ Covington v. Neftzger, 140 Ill. 608, 30 N.E. 764 (1892). 

“ Paskewie v. East St. Louis & Sub. Ry. Co., 281 Ill. 385, 117 N.E. 1035 (1917). 
It is interesting to note that both the Workmen’s Compensation Act and the Occupa- 
tional Diseases Act were amended in 1939 to authorize a minor death beneficiary, by 
his parent or grandparent as next friend, to compromise and settle his claim. After 
approval by the Industrial Commission, such settlements have the same effect as if the 
minor were an adult. Inx. Rev. Srat., c. 48, § § 160 & 172.23 (1949). 
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in enforcing the property rights of a minor are a necessary, *” but he has no 
authority to receive payment of a judgment on behalf of the minor, to 
agree on a compromise settlement of the minor’s claim or even, it has been 
said, to waive a jury trial. ** 

In Liska v. Chicago Rys. Co., * a guardian brought an action in his own 
name for personal injuries sustained by his ward. There was a judgment in 
his favor and an appeal on the ground, inter alia, that the action should have 
been in the name of the minor by his next friend or guardian as representa- 
tive. The court affirmed the judgment and said that while the procedure 
contended for by the defendant was correct. so was that adopted by the 
plaintiff because “the legally qualified guardian is the only person who has 
authority to receive payment and enter satisfaction of a judgment recovered 
in favor of a minor. Such receipt and satisfaction are binding upon the 
minor.” °° The guardian needs no special authority from the probate court 
before bringing his action and has full power to represent his ward without 
the appointment of a next friend, but he has no power to compromise or 
compound a debt due the minor without prior approval of the probate 
court. ** 


SUITS INSTITUTED AGAINST INCOMPETENTS 


Incompetent persons are amenable to suit the same as those who are 
competent, and jurisdiction over them is acquired in generally the same 
way. ** The incompetent is to be sued in his own name ** but as the guardian 
or conservator is charged with the responsibility of representing his ward, 
he is commonly joined as a defendant as a convenient means of giving him 
notice of the pendency of the suit. Summons must be issued and served, 
and substituted service in accordance with the statute is good, but strict 
compliance is required and the service will not be good if made 


“ Zazove v. MStP. and Sault Ste. Marie Ry. Co., 218 Ill. App. 534 (1st Dist. 1920); 
Haj v. American Bottle Co., 182 Ill. App. 636 (2d Dist. 1913) rev’d on other grounds, 
261 IL. 362, 103 N.E. 1000 (1914). 

“ Paskewie v. East St. Louis & Sub. Ry. Co., 281 Ill 385, 117 N.E. 1035 (1917); 
PCC. & St. L. Ry. Co. v. Haley, 170 Ill. 610, 48 N.E. 920 (1897); Hubbard v. National 
Stamping & Electric Works, 213 Ill. App. 235 (1st Dist. 1919); Galway v. City of Chi- 
cago, 207 Ill. App. 304 (Ist Dist. 1917); Horawitz v. Independent W.S.O., 183 Ill. App. 
162 (ist Dist. 1913); Atchison T. & SF.RR. Co. v. Elder, 50 Ill. App. 276 (1st Dist. 
1893). 

“318 Ul. 570, 578, 149 N.E. 469, 474 (1925). 

“ This decision should of course be read in connection with the small estates pro- 
visions of the Probate Act. Inu. Rev. Srat., c. 3, § § 479, 480 (1949). 

” Paskewie v. EStL. & Sub. Ry. Co., 281 Ill. 385, 117 N.E. 1035 (1917); Hayes v. 
Massachusetts Murual, 125 Ll. 626, 18 N.E. 322 (1888); Gaskill v. Nesselroth, 282 Ill. 
App. 493 (ist Dist. 1935). 

* Geipelt v. Ly om 215 Ill. App. 21 (ist Dist. 1919); Noel v. Modern Woodmen, 
61 UL App. 597 (2d I 1895). 

“Scott y. Bassett, 194 Il 602, 62 N.E. 914 (1902); Nimmons v. Stryker, 132 Ill. 
App. 414 (2d Dist. 1907) 
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on one whose interests are adverse to the incompetent.** An incom- 
petent defendant is bound by the decree if he is actually served though he 
may be sued by the wrong name, ** but he cannot enter his appearance or 
admit away any of his rights. “If a man is brought into court, not by 
service of process, but by an entry of his appearance, he must be intelligent 
enough to comprehend the meaning of his act. If he admits a fact to be 
true, such admission cannot bind him, unless he has mental capacity enough 
to understand its force and effect.” ** And despite the decision in Dodge v. 
Cole, *" nothing will be presumed in aid of the court’s jurisdiction. In Eddy 
v. People ** appointment of a conservator for a lunatic was sought and 
the record failed to show affirmatively that there was notice to the 
alleged lunatic. The statute was silent on the necessity of notice but the 
court held that it was nonetheless essential. In his own vigorous style, Mr. 
Justice Caton said: “We are clearly of opinion that upon the general princi- 
ples of law, the supposed lunatic is entitled to reasonable notice. If he be in 
fact a lunatic, the notice would be undoubtedly useless; but that is the very 
question to be tried, and until a regular trial is had or inquest made, the pre- 
sumption is in favor of his sanity. . . . The idea is too monstrous to be tol- 
erated for a moment, that the legislature ever intended to establish a rule by 
which secret proceedings might be instituted against any member of the 
community, by any party who might be interested, to shut him up in a 
madhouse, by which he might be divested of his property and his liberty, 
without an opportunity of a struggle on his part. Should such a principle 
be sustained, the most sane man in the State is liable to be surprised at any 
moment, by finding himself bereft of his property, and on his way to a 
lunatic asylum. Such justice as this would be worthy of that dread tribunal 
the holy vehme, whose first notice to its victim was the execution of its 
sentence; but it cannot be tolerated where just and equal laws prevail and 
can be enforced. If the party be actually lunatic the notice can do no harm; 
but if he be sane it is of the most momentous importance to him, and at any 
rate it must be his legal right. It is said in this case, that the supposed lunatic 
did have notice, and actually appeared by counsel and examined the wit- 


“Sharp v. Sharp, 333 Ill. 267, 164 N.E. 685 (1928); Manternach v. Seudt, 230 Il. 
356, 82 N.E. 829 (1907); Heppe v. Szcezepanski, 209 Ill. 88, 70 N.E. 737 (1904); Fischer 
v. Fischer, 54 Ill. 231 (1870); Chicago Ry. Equipment Co. v. Wilson, 250 Ill. App. 231 
(1st Dist. 1928). 

* Bear v. Fletcher, 252 Ill. 206, 96 N.E. 997 (1911). 

* United Workmen v. Zuhlke, 129 Ill. 298, 307, 21 NE. 789, 791 (1889); Crawford 
v. Thomson, 161 Ill. 161, 43 N.E. 617 (1896); ef. Reed v. Kabureck, 229 Ill. App. 36 
(4th Dist. 1923), where in a personal injury action, the admissions of the seventeen 
year old defendant to police officers investiga eyer incident were admitted against 
him, and Rankin v. Rankin, 322 Il. App. 90, 54 NE2d 58 (3d Dist. 1944), where in 


a proceeding to appoint a conservator, the alleged incompetent was forced to submit 
to adverse examination by the petitioner. 

97 Ill. 338 (1881). 

“15 Ill. 386 (1854). 
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nesses, and that we should presume notice was given till the contrary is 
shown, upon the principle that we will presume that the court below pro- 
ceeded regularly. If notice was given, the record should show it affirma- 
tively.” 

A very interesting aspect of the matter of service upon incompetents is 
the applicability of the statutes which authorize service of process upon 
non-resident motorists by serving the secretary of state.*® These statutes 
are ordinarily based on an implied appointment of the secretary of state as 
agent or attorney to receive the process on behalf of the non-resident. 
Under ordinary circumstances a minor, of course, has no power to make a 
contract or to appoint an agent whose acts can bind him, and while there 
are no Illinois cases dealing with the subject, in the two states where the 
question has arisen, it has been held that the statutes apply as well to minors 
as to adults.°’ The appointment is made by law, it is said, and the minor 
cannot repudiate it any more than he can repudiate the appointment of a 
guardian ad litem. Questions of policy as well as of law are involved in this 
matter and the decisions seem sound enough. There is no reason to think 
that the Illinois court would reach a different result if the problem were 
presented to it. * 


In the ordinary case, the plaintiff is aware of the minority of the de- 
fendant and will ask for the appointment of a guardian ad litem in his com- 
plaint. If he fails to do so, the court should appoint the guardian on its own 
motion. What is the effect of a failure to appoint a guardian? In general, 
it may be said that it constitutes error and that it is ground for reversal but 
that it does not render the decree wholly void so as to subject it to collateral 
attack. “While it is the duty of the trial court to see that a minor defendant 
is properly represented, the omission to appoint a guardian ad litem will not 
deprive the court of jurisdiction of the person of the minor, or of the sub- 
ject matter of the suit. A judgment rendered against a minor who is not 
represented as the law contemplates, is not void, but merely voidable and 
subject to review in one of the ways provided by statute.” ° 


There has been some difference of opinion among the Illinois appellate 
courts with reference to whether a minor or insane person, or any one for 


Tu. Rev. Srat., c. 95%, § 23 (1949). 

“Silver Swan Liquor Corp. v. Adams, 43 Cal. App. Supp. 2d 851, 110 P.2d 1097 
(1941); Gesell v. Wells, 254 N.Y. 604, 173 N.E. 885 (1930). 

“It is interesting to compare the result in the case of minors with that reached in 
cases where the non-resident dies before the action is started. The courts have gen- 
erally held, in such cases, that the non-resident’s death revokes the agency and that 
service on the personal representative through the secretary of state is invalid. See 
annotation in 138 A.L.R. 1464 (1942). 

“Wettrick v. Martin, 181 Ill. App. 94, 97 (3d Dist. 1913). Accord: Skaggs v. 
Ind. Commission, 371 Ill. 535, 21 N.E. 731 (1939); Moore v. Sievers, 336 Ill. 316, 168 
NE. 259 (1929); Mains v. Cosner, 67 Ill. 536 (1873); Goudy v. Hall, 36 Ill. 313 (1865); 
Collins v. Hastings, 283 Ill. App. 304 (2d Dist. 1936). 
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. them, can waive the appointment of a guardian ad litem. In the first and 


second districts, the decisions indicate that appointment of the guardian ad 
litem is essential. Bellchambers v. Ebeling, ®* decided in the first district, 
was a personal injury action against a minor where no guardian ad litem was 
appointed until on the motion for new trial after a verdict for the plaintiff. 
Collins v. Hastings, ** in the second district, was a similar case where no 
guardian was ever appointed. The judgment for the plaintiff in each case 
was reversed. On the other hand, the appellate court for the third district 
has held that appointment of a guardian ad litem for an alleged incompetent 
is discretionary where the alleged incompetent is aware of the proceeding 
against him and its nature, and is able to select his own attorney; * and the 
fourth district has held that the failure to appoint a guardian ad litem is 
waived by failure to specify it as ground for a new trial. 

The writer believes that the rule as applied in the first and second dis- 
tricts is the correct one and that the last two cases where appointment of a 
guardian ad litem was held to be excused or waived are hard to square with 
the general rule that the incompetent can waive none of his rights. The 
result in the case in the fourth district seems particularly unfortunate be- 
cause the effect of it is that the minor loses what may be a valuable right 
by the oversight of an agent he had no authority to employ and no power 
to control. * 

From an original view, one might expect the courts to be even more 
solicitous of the minor’s welfare in a criminal case, where his life or liberty 
is in jeopardy, than in a civil case where only his property rights are in- 
volved. But this is not the case. Instead, the minor must appear and de- 
fend, in person or by attorney, the same as an adult and without benefit of 
a guardian ad litem. “Courts will always be careful to protect the substan- 
tial rights of infants in criminal as well as civil cases, but guardians ad litem 
are not appointed for such defendants in criminal cases, and the procedure 
is the same whether the defendants are infants or adults.” ** No decision 
discussing the reason for the differing practice in civil and in criminal cases 
has been found but apparently the court has felt that the public interest in 


294 Ill. App. 247, 13 N.E.2d 804 (1st Dist. 1938). Cf. Zielinski v. Pleason, 299 
Ill. App. 594, 20 Rie 24 620 (ist Dist. 1939). 

283 Ill. App. 304 (2d Dist. 1936). Accord: Jacklich v. Starks, 338 Ill. App. 433, 
87 N.E.2d 802 (2d Dist. 1949). 

“ Rankin v. Rankin, 322 Ill. App. 90, 54 N.E.2d 58 (3d Dist. 1944). 

Martin v. Starr, 255 Ill. App. 189 (4th Dist. 1929). 

“Isle v. Cranby, 199 Ill. 39, 64 N.E. 1065 (1902). 

“Cutter v. People, 184 Ill. 395, 396, 56 N.E. 412, 413 (1900). Accord: People v. 
Davis, 396 Ill. 432, 72 N.E.2d 193 (1947), cert. denied, 332 U.S. 848, 68 Sup. Ct. 344 
(1948); People v. Batey, 392 Ill. 390, 64 N.E.2d 875 (1946). But cf. People v. Scott, 
326 Ill. 327, 157 N.E. 247 (1927), where the court held that a defendant who had been 
sentenced to death, then later found insane and committed to a prison for the criminally 
insane, was entitled to have a guardian ad litem appointed to represent him at a hearing 
to determine whether he had regained his sanity. 
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the conviction of possible criminals overrides the individual interest of the 
defendant in such cases. 


In the present practice, the guardian ad litem is almost always an at- 
torney, but this is not essential. He may be the clerk of the court and 
specifically forbidden to practice law.*® “By the English practice, and in 
some of the courts of chancery in this country, the appointment is made by 
the court, of the nearest relative of the infants not concerned in point of 
interest in the matter in question. This person appointed [guardian ad 
litem], . . . does not appear by the record to be a relative of the minors, 
which, under our practice, is not objectionable.” Like the next friend, the 
allegiance of the guardian ad litem must be undivided. So, in a will contest 
where there were two defendants with antagonistic interests, one a minor 
and the other insane, and the same guardian ad litem was appointed for both, 
a decree setting aside the will was reversed because the interests of these de- 
fendants were not properly represented. ™ 


There is no general statute authorizing a guardian ad litem to act on 
behalf of a minor defendant as there is in the case of the next friend for a 
minor plaintiff, and his appointment in each case depends upon an order of 
the court made on suggestion of the incompetency by the plaintiff’? or 
other interested person, or by the court on its own motion "* and before any 
steps are taken wherein the minor is entitled to be heard."* In a proper 
case, the court will authorize the guardian ad litem to prosecute an appeal 
or defend an appeal taken by another party. 


The guardian ad litem has no power to prejudice his ward in any way 
and if he attempts to do so or simply fails to protect the incompetent, the 


” Maloney v. Dewey, 127 Ill. 395, 19 N.E. 848 (1889); Hess v. Voss, 52 Ill. 472 
(1869) . 


* Rhoads, Exr. v. Rhoads, 43 Ill. 239, 248 (1867). 
e Millage v. Noble, 334 Ill. 315, 166 N_E. 50 (1929). 


™ Peak v. Shasted, 21 Ill. 137 (1859), where the court said that it is the duty of 
the plaintiff to see to the appointment of a guardian ad litem for the defendant where 
it is necessary. 

™ Rhoads, Exr. v. Rhoads, 43 IIL 239 (1867). In Crane v. Stafford, 217 Ill. 21, 75 
NE. 424 (1905), however, it was held that lack of a formal order of appointment 
was not a fatal defect, that the fact of the appointment might be shown by recitals in 
other orders, etc. 

“Cost v. Rose, 17 Ill. 276 (1855). In Kroot v. Liberty Bank of Chicago, 307 
Ill. App. 209, 30 N.E.2d 92 (ist Dist. 1940) the guardian ad litem did not appear in the 
appellate court and the court held that it could not proceed with the case until one 
was appointed. 

“ lago v. lago, 168 Ill. 339, 48 NE. 30 (1897); Union Bank of Chicago v. Wormser, 
256 Ul. App. 291 (1st Dist. 1930). 
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-court will interpose and aid the minor.’* Despite this reserved power in 
the court, the appointment of a guardian ad litem should not be a mere 
formality; indeed it is one of the most important functions performed by a 
chancery court. In the majority of cases, of course, the interests of the 
incompetent defendants would be recognized and protected by the parties 
to the cause even if no guardian were appointed, but there are enough cases 
in the books where advantage was taken of the vulnerability of minors to 
warrant the exercise of extreme caution by the chancellor in the appoint- 
ment of the guardian ad litem. The court should not appoint anyone as 
guardian ad litem unless satisfied that he will diligently protect the minor’s 
interests and to this end the court should not appoint a person nominated by 
the opposing party. ’’ Where the minors have reached an age where they 
can intelligently participate in the selection of their guardian he should not 
be selected in their absence. “If the record showed, that he [the guardian 
ad litem] was appointed on the motion of the complainants, without the 
minors being brought into court, one of whom was within one year of being 
of age, this would be contrary to the most approved usage, and be a mark 
of inexcusable inattention, as the adversary counsel is not the person to name 
the guardian to defend the infants.” ** Yet how often in everyday practice 
is the guardian appointed on the suggestion or recommendation of the 
plaintiff's attorney? The writer-recalls a case where a trustee sought au- 
thority to sell certain lands. The bill alleged that the lands were situated 
in the middle of a strip-mining area, that they would depreciate greatly 
after the surrounding lands had been mined and that they should be sold to 
a particular coal company which had offered to buy them. There was an 
equitable life estate in the land belonging to certain adults, who joined in 
the prayer of the bill, and a remainder in favor of certain minors. The 
court appointed as guardian ad litem for the minors an office associate of the 
attorney for the trustee and he, for reasons best known to himself (and 
possibly to the trustee’s attorney) failed to introduce evidence of a better 
offer for the land that he had received from another coal company. Fortu- 
nately for the minor defendants, the evidence came to the attention of the 
court through another source but the case illustrates the obvious danger of 
appointing as guardian ad litem one nominated by the plaintiff's attorney— 
a danger which is no less real because the court will correct any abuses 
which come to its attention. 


“The guardian ad litem cannot enter his ward’s appearance, Fischer v. Fischer, 
54 Ill. 231 (1870), nor admit the allegations of the complaint, Chaffin v. Heirs of Kim- 
ball, 23 Ill. 33 (1859), Peak v. Pricer, 21 Ill. 164 (1859), Kroot v. Liberty Bank of 
Chicago, 307 Ill. App. 209, 30 N.E.2d 92 (1st Dist. 1940), nor bind the ward by failure 
to object to incompetent testimony, Johnston v. Johnston, 138 Ill. 385, 27 N.E. 930 
(1891); Cartwright v. Wise, 14 Ill. 417 (1853). 

"Rhoads, Exr. v. Rhoads, 43 Ill. 239 (1867); Leonard v. Chicago Title & Trust 
Co., 287 Ill. App. 397, § N.E.2d 282 (Ist Dist. 1936). 

“Rhoads, Exr. v. Rhoads, 43 Ill. 239, 248 (1867). 
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Not only is it the duty of the guardian ad litem to defend; it is also the 
duty of the court to see that the defense is made and if the guardian ad litem 
fails to perform his duty, the court should on its own motion protect the 
incompetents or else replace the guardian ad litem and appoint one who will 
give the interests of the minors or insane defendants the protection to which 
they are entitled. *° 


After his appointment, it is the duty of the guardian ad litem to fa- 
miliarize himself with the case, to be present when the testimony is taken, 
and to defend the incompetent as vigorously as the nature of the case will 
permit. Ordinarily, the guardian ad litem is safe in filing only the usual 
formal answer neither admitting nor denying the allegations of the com- 
plaint and demanding a strict proof because the legal effect of such an 
answer is to interpose all the defenses that could legally be availed of under 
any answer. *’ In fact, the burden of proof upon the plaintiff is precisely 
the same whether the guardian ad litem answers on behalf of the minor or 
not. *? 


Both the guardian ad litem and the next friend are appointed or recog- 
nized to represent an incompetent for the purpose of a particular proceed- 
ing only and each possesses only a very limited authority. The next friend 
can only “claim and pursue” the incompetent’s claim and, correlatively, the 
guardian ad litem’s sole function is to resist and defend. The general 
guardian or conservator on the other hand, is appointed to manage all the 
estate and property of the incompetent and both the general guardian and 
the conservator are specifically authorized by statute to appear for and 
represent the ward in all legal proceedings affecting his estate. Does this 
authority to represent the ward carry with it any greater power to bind the 
ward than is possessed by the guardian ad litem or next friend? In general, 


™ Mason v. Truitt, 257 Ill. 18, 100 N.E. 202 (1912); Fischer v. Fischer, 54 Ill. 231 
(1870); Rhoads Exr. v. Rhoads, 43 Ill. 239 (1867); Peak v. Pricer, 21 Ill. 164 (1859); 
Cartwright v. Wise, 14 Ill. 417 (1853); Sconce v. Whitney, 12 Ill. 150 (1850); Kroot v. 
Liberty Bank, 307 Ill. App. 209, 30 N.E.2d 92 (1st Dist. 1940); Leonard v. Chicago Title 
& Trust Co. 287 Ill. App. 397, § N.E.2d 282 (1st Dist. 1936). 

” Stark v. Brown, 101 Ill. 395, 399 (1882): “We are, therefore, of opinion that under 
the answer filed by the guardian ad litem, all defences that could be legally availed of, 
under any answer, are to be considered as interposed on behalf of the minors.” Carr v. 
Fielden, 18 Ill. 77, 81 (1856): “It has often been held by this court that full proof is 
necessary in equity proceedings against infants, no matter what answer may be made 
for them by their guardian ad litem.” Cochran v. McDowell, 15 Ill. 10, 11 (1853): 
“A guardian ad litem was appointed for the infant defendant, who filed an answer 
the substance of which it is u to state, as no admissions which it contains can 
bind the infant, or relieve the complainant from the necessity of establishing his entire 
case by proof, as — the infant. 

* Mason v. Truitt, 257 IIL 18, 100 NE. 202 (1912); Chaffin v. Heirs of Kimball, 
23 Ill. 33 (1859); Masterson v. Wiswould, 18 Ill. 48 (1856); Tuttle v. Garrett, 16 Ill. 353 
(1855); Cartwright v. Wise, 14 Ill. 417 (1853); Sconce v. Whitney, 12 Ill. 150 (1850); 
Leonard v. Chicago Title & Trust Co., 287 Ill. App. 397, 5 N.E.2d 282 (1st Dist. 1936); 
Severy v. McDougall, 190 Ill. App. 193 (2d Dist. 1914). 
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.it may be said that the power of the general guardian and of the conservator 
to make a binding commitment on behalf of the ward in his litigation is 
subject to the same limitations as those applicable to next friends and guard- 
ians ad litem. He cannot enter the ward’s appearance * nor is he a substi- 
tute for the ward as a party to a suit affecting the ward’s real estate. ** His 
agreements on behalf of his ward are binding only after they have been 
approved by the appropriate court. So, in King v. King * on a bill for par- 
tition, the guardian of certain minor heirs of the deceased owner of the land 
originally consented to payment of the widow’s dower interest in cash out 
of the proceeds of the sale but when he learned that the dower interest 
would be worth sixty-five cents out of each dollar of the proceeds, he ap- 
pealed from a decree granting partition. The Supreme Court reversed the 
decree and said that “The question cannot be in the least embarrassed by the 
consent originally given by the guardian to the proposition made by the 
doweress. He could not bind the infants by any such agreement or con- 
sent.” On the other hand, where the court has once sanctioned an agree- 
ment made or action taken by a guardian on behalf of his wards, the latter 
are precluded thereby and cannot thereafter attack such order collaterally 
even though the guardian may have been guilty of fraud. ** 


Not surprisingly, there is little authority on the manner of collecting 
judgments against minors or insarie persons for the typical judgment against 
such persons relates to an interest in real estate and is self-executing. There 
is no statute in Illinois expressly covering the problem although Section 206 
of the Probate Act ** provides that claims allowed against the estate of a 
minor or incompetent shall be paid by the guardian or conservator as he 
has funds therefor. Presumably a creditor holding a money judgment 
against a minor or incompetent could file a claim in the estate based on the 
judgment and have it paid in that way and perhaps this is his exclusive rem- 
edy if there is a guardianship or conservatorship. ** Prior to the adoption 
of the present statute, there was no provision for the allowance of claims in 
the estate of an incompetent and under that state of the law the Supreme 
Court held that a creditor of the incompetent should sue the conservator 
and then levy execution on the judgment against the property of the insane 


™ Greenman v. Harvey, 53 Ill. 386 (1870). 

Scott v. Bassett, 194 Ill. 602, 62 N.E. 914 (1902); Muller v. Benner, 69 Ill. 108 
(1873); Nimmons v. Stryker, 132 Ill. App. 414 (2d Dist. 1907). 

“15 Ill. 187 (1853). 

* Moore v. Sievers, 336 Ill. 316, 168 N.E. 259 (1929); Allman v. Taylor, 101 I. 
185 (1881). 

“Try. Rev. Srat., c. 3, § 358 (1949). 

* Merkle v. Merkle, an unreported case decided at the October, 1919, term of the 
appellate court for the fourth district, apparently held that where a husband had a 
conservator, his wife could not sue for separate maintenance but had to look to the 
conservator for support. 
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person. ** When the statute made no provision for the allowance of claims 
against the estates of incompetents, there was no way apart from execution 
and levy that a creditor could collect a debt from a lunatic whether he had 
a conservator or not, but now that the Probate Act authorizes the allow- 
ance of claims and provides for the sale of the ward’s real estate to pay his 
debts, ** there is no longer any need for execution and the Supreme Court 
may be expected to hold that where a minor or incompetent has a guardian 
or conservator, judgments against the ward, whether obtained before or after 
the estate is opened, may be collected only by filing a claim against the 
estate and having it paid as funds become available. Of course, where the 
incompetent is without guardian or conservator, issuance of an execution 
and levy thereunder is still the only practical way the judgment creditor 
has of realizing on his judgment and it presumably i is still open to him. * 


THE ROLE OF INCOMPETENTS AS WITNESSES 
IN SUITS BY OTHERS 


The Minor as a Witness 


In less sophisticated days when physical punishment in the hereafter 
for mortal sins upon earth was confidently expected, when a belief in eternal 
fire and brimstone was implicit and universal, the oath, with its imprecation 
of divine retribution for perjury, was no doubt an effective guarantee of 
the truth. It is not surprising, therefore, to find that the common-law 
judges tested the capacity of children to testify by an inquiry into their re- 
ligious maturity, that is, by a determination of whether or not the child 
understood the supernatural retribution he was invoking by his oath. If 
the prospective child witness had been sufficiently well coached, he an- 
swered the preliminary questions touching upon his religious qualifications 
properly and was admitted to testify without further investigation of his 
capacity to observe, to remember, or to communicate his observations and 
recollections to others. ** It was also thought that there was an age below 
which the child would be conclusively presumed incapable, not of testify- 
ing, for the ability to observe and communicate was a secondary factor, but 
of taking, i.e. comprehending, the oath. ” 


Although the Illinois court has generally applied a much more sensible 
test, some vestiges of these common-law rules are found in the Illinois cases, 
as in Draper v. Draper ** where a nine-year old child was permitted to testi- 


* Morgan v. Hoyt, 09 Ii). 469 (1873). 

“ha. Rev. Sra, c. 3, § 378 (1949). 

“it was sv held in Summons v. Arnim, 172 S.W. 184 (Tex. Civ. App. 1914), aff'd., 
110 Tex. 309, 220 S.W. 66 (1920). 

” See discussion, 2 Wicmoxy, Evinence § 505 et seq. (3d ed. 1940). 

“6 Wiemore, bywence § 1821. 

“68 W213 (1873). 
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-fy in her mother’s divorce suit after the child had advised the trial judge 
that she “understood the nature of an oath, and that if she did not swear 
the truth she would get into hell-fire”. The Supreme Court affirmed the 
ruling with an ingenuousness almost exceeding the child’s. Speaking of the 
witness’ qualifications as she had detailed them, the Court said: “This is 
believed to be within the most rigid test as to the knowledge necessary to 
permit persons to testify.” Then in 1948, People v. Willson came before 
the Supreme Court on a writ of error to review a murder conviction. In 
that case, a mother was accused of shooting her husband. The defense was 
that her three-year old son, Linden, had done the shooting. In the presence 
of witnesses, the mother had said to the boy: “Linden, what did you shoot 
daddy for?” The boy answered: “I didn’t shoot daddy. You shot daddy 
and I am going to shoot you.” The defendant made no reply and the state 
introduced evidence of this colloquy as an admission of the mother. The 
court correctly held that the mutual accusations excluded implication of an 
admission to either party but went on to say that the boy’s charge was in- 
competent anyway because the court had been unable to find any case 
where the testimony of a child younger than six years of age was admitted. 


In view of its other decisions, ®° it is not believed that the Court in the 
Willson case meant to lay down any rule making age the arbitrary test of 
capacity. The fact that it was actually the mother who made the accusa- 
tion rather than the boy was ample reason for not admitting the evidence 
apart from any question of the boy’s competency as a witness and the dis- 
cussion of that question was obiter. 


Nor is it the law of Illinois that any particular religious capacity is es- 
sential to testimonial capacity. So in People » v. Schladweiler,* the defend- 
ant contended that the witnesses against him who were seven, eight, ten, and 
twelve years of age were incompetent because their voir dire did not show 
that they had “an immediate sense of . . . responsibility to God” and that 
this was essential. The Court flatly steed this contention and said that 
“such is not ... the rule in this State. A test as to religious opinion or be- 
lief is no longer required in determining the competency of a witness.” *" 


What then is the rule in Illinois regarding the competency of minors 
as witnesses? First of all, it may be said that children fourteen years of age 
or more are presumed to be competent witnesses. ** This doctrine is derived 


"401 Ill. 68, 81 N.E.2d 485 (1948). 

“For example, People v. Watkins, 405 Ill. 454, 91 N.E2d 406 (1950), where a 
seven-year old prosecutrix was permitted to testify in an indecent liberties case. 

315 Ill. 553, 146 N.E. §25 (1925). 

" Accord, People v. Marsh, 403 Ill. 81, 85 N.E.2d 715 (1949), cert denied, 338 US. 
837, 70 Sup. Cr. 48 (1949), where a six-year old boy was allowed to testify. Hronek v. 
People, 134 Ill. 139, 24 N.E. 861 (1890). 

“ People v. Karpovich, 288 Ill. 268, 123 N.E. 324 (1925); Shannon v. Swanson, 208 
Ill. 52, 69 N.E. 869 (1904). 
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from reference to the provision in the criminal code, °° making such persons 
presumptively of sound mind. Below the age of fourteen, the child’s com- 
petency is to be determined by an inquiry into his mental and emotional de- 
velopment, his capacity to observe, to recall and to relate, and his apprecia- 
tion of the moral duty to speak the truth. As in the case of an adult, the 
child's demeanor and appearance are important factors in determining the 
reliability of his testimony and for this reason a court of appeal will not 
ordinarily disturb the trial judge’s ruling on the question of competency so 
long as he appears to have understood that “the requirement is not one of 
age or religious belief but of intelligence and understanding”. *°° 


Occasionally, however, the trial judge’s ruling will be reversed where 
it appears that the opposing party may have been unfairly prejudiced by 
the child’s testimony. So in Hollaris v. Jankowski,’*' where the plaintiff, 
who was eight years of age at the time of the trial, had lost a leg in an 
accident when he was between four and five and was suing for his personal 
injuries, was allowed to testify in the trial court, the judgment in his favor 
was reversed for this reason. There it appeared rather clearly that the boy 
had little independent recollection of what had occurred and that so many 
people had talked to him about the accident that he was badly confused as 
to what had actually happened. An excerpt from his testimony will illus- 
trate the point. “Q. In other words the more they talked about it, the less 
you knew about it, is that what you mean? A. Yes, sir. Q. Do you really 
remember about it, Clyde? A. No, not so well. Q. You said something 
about the truck turning over to you? Did you see the truck turn over to 
you at that time? A. Well, my brother told me.” The court refuses to 
say dogmatically that a four-year old witness would be incompetent but 
decides the case on the basis that this particular four-year old was not a 
reliable witness. Whether one agrees with the actual ruling or not, it is 
submitted that the method of decision is the correct one and the one most 
apt to lead to equitable results. Everyone recognizes that most children 
have vivid imaginations in which fictions are just as plausible as any fact, 
that their impressions are often nebulous, and that they are loquacious on 
trivial subjects and often talk lightly and artlessly. But these frailties are 
all too characteristic of their elders for the child’s testimony to be excluded 
for these reasons alone. Reason and justice require that the testimony be 


“Itt. Rev. Srar., c. 38, § 590 (1949). 

People v. Schladweiler, 315 Ill. 553, 555, 146 N.E. 525 (1925). Accord: People 
v. Watkins, 405 IL 454, 91 N.E.2d 406 (1950); People v. Marsh, 403 Ill. 81, 85 N.E.2d 
715 (1949), cert denied, 338 U.S. 837, 70 Sup. Ce. 48 (1949) (six year old); People v. 
Isbell, 363 Ul. 264, 2 N.E.2d 84 (1936) (nine year old); People v. Johnson, 298 Ill. 52, 
131 NE. 149 (1925) (seven year old); People v. Karpovich, 288 Ill. 268, 123 N.E. 324 
(1925) (eight year old); Shannon v. Swanson, 208 Ill. 52, 69 N.E. 869 (1904) (seven year 
old) ; hedanens v. People, 194 Ill. 325, 62 N.E. 684 (1901) (six year old). A minor's 
admissions may be used against him. Reed v. Kabureck, 229 Ill. App. 36 (4th Dist, 1923). 

315 Ill. App. 154, 42 N.E.2d 859 (1st Dist. 1942). 
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admitted and the weight to be attributed to it left to the good sense of the 
jury. 
The Mental Defective as a Witness 


“There was a period (and it has not long passed away) when the luna- 
tic and the idiot, in the superstitious belief of the times, which regarded 
madness as an infliction sent from heaven, were treated as incapable of being 
witnesses at all.”*°? Only one Supreme Court case where a lunatic was 
said to be incompetent because of his lunacy has been found. In that 
case, ‘°* James Conley and Bertha Wilson were jointly indicted for the 
murder of Bertha’s illegitimate child. Bertha was found by the jury to be 
insane and was committed to an asylum. Conley, the putative father, was 
convicted on Bertha’s testimony which was the only evidence connecting 
him with the crime. The Supreme Court reversed the conviction because 
Bertha was incompetent. Discussing her testimony, the Court said: “How 
can it be consistently said that she was a lunatic or insane person to the 
extent that she could not distinguish between right and wrong, and there- 
fore not amenable to the law for her criminal acts, and yet be a competent 
witness? The finding of the jury was, that at the time of the trial she was a 
lunatic or insane person. This verdict was based upon the testimony of 
many witnesses who swore that in their opinion she was incapable of dis- 
tinguishing between right and wrong. Therefore the force and obligation 
of an oath could have no influence upon her. It is absurd to say that she 
was so far lunatic or insane as to be irresponsible for her acts, and yet main- 
tain that her co-defendant may properly be convicted on her testimony as 
a witness. It is not pretended that the verdict of the jury as to her mental 
condition was not justified by the evidence. The court acted upon that 
verdict and sent her to an insane hospital. We think her own testimony on 
the stand and her conduct upon the trial give strong evidence of her want 
of mental capacity. Persons deficient in understanding to the extent of be- 
ing incapable of comprehending the relation and obligation of an oath are 
not competent witnesses.” 


Subsequent cases in the Supreme Court ‘** have treated the subject more 
realistically and little fault can be found with later decisions which indicate 
that the question of the competency of a mental defective is to be deter- 
mined in each case by the trial court, much as in the case of a child, bearing 
in mind that a person deluded as to one subject, may be perfectly rational 


2 Wicmore, Evivence § 492. 

‘Conley v. People, 170 Ill. 587, 48 N.E. 911 (1897). 

People v. Brothers, 347 Ill, 530, 180 NE. 442 (1932); Truttman v. Truttman, 
328 Ill. 338, 159 N.E. 775 (1927), in suit to set aside deed to plaintiff's idiot son, the son's 
testimony held admissible as against a Contention by his conservator that he was in- 
competent. People v. Enright, 256 Ill. 221, 99 N.E. 936 (1912). 
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on another, and that a derangement should disqualify only if it relates to the 
specific matter involved in the testimony. 

By all odds, the most interesting and probably the most significant case 
decided by the Supreme Court on the question of the competency of mental 
defectives as witnesses is that of Schneiderman v. Interstate Transit 
Lines.*** It was a personal injuries case arising out of an intersection colli- 
sion between the plaintiff's car and the defendant’s motor bus. As a result 
of the accident, the plaintiff suffered from aphasia or an inability to coordi- 
nate thoughts and use words to express them. The trial court permitted the 
plaintiff to testify and the following is a sample of his testimony: “Q. 
When did you go to the Cook County Hospital? A. Right arm and brain. 
Q. Do you remember when you went to the County Hospital? A. One 
day.” And later: “Q. Then after you were in the Cook County Hospital, 
where did you go? A. Five w eeks, Cook County, five weeks. Q. Well, 
from Cook County Hospital, where did you go? A. Oak Park Hospital, 
thirteen days, and County Hospital five weeks. Q. Where did you go 
from County Hospital? A. I was going to take light, doctor, Light. Q. 
You went to Dr. Light? A. Yes, green. Q. Green light? A. Light. Q. 
Was that the name of your doctor at Cook County Hospital? A. No, no. 
Six days, Light. Q. Light for six days? A. Kalamazoo.” 


Obviously, the mental disability was extreme, but there were glimmers 
of intelligence in the testimony: “Q. What street were you driving in when 
the accident happened? A. Oak Park and Madison Street. Q. Were there 
any traffic lights at Oak Park and Madison street? A. Yes. Q. What di- 
rection were you going? A. South. Q. Now what was the color of the 
light as you approached and reached the intersection? A. Green. Q. What 
happened as you were going over? Tell the jury what happened? A. 
Green and amber, amber and bus struck. Q. What happened as you were 
going over the crossing? A.I get hit. Q. You got hit? A. Yes. Q. By 
what? A. A bus. Q. What do you next remember after that? A. 1 don’t 
remember.” The appellate court held that the plaintiff was incompetent 
but the Supreme Court held, correctly it is believed, that the plaintiff's testi- 
mony was properly admitted by the trial court. The Court pointed out 
that the questions of competency and credibility should not be confused, 
that the first is for the court to decide but that the latter should be left to 
the jury. The Court relies on the following extract from Wigmore’s Evi- 
dence in support of its decision: “The tendency of modern times is to aban- 
don all attempts to distinguish between incapacity which affects only the 
degree of credibility and incapacity which excludes the witness entirely. 
The whole question is one of degree only, and the attempt to measure de- 
grees and to define that point at which total incredibility ceases and credi- 


394 Ul 569, OY NE2d 293 (1946), reversing, 326 Ill. App. 1, 60 N.E.2d 908 (1st 
Dist. 1945) 
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_ bility begins is an attempt to discover the intangible. The subject is not one 
which deserves to be brought within the realm of legal principle, and it is 
profitless to pretend to make it so. Here is a person on the stand; perhaps 
he is a total imbecile, in manner, but perhaps, also, there will be a gleam of 
sense here and there in his story. The jury had better be given the op- 
portunity of disregarding the evident nonsense and of accepting such sense 
as may appear. There is usually abundant evidence ready at hand to dis- 
credit him when he is truly an imbecile or suffers under a dangerous delu- 
sion. It is simpler and safer to let the jury perform the process Of measur- 
ing the impeached testimony and of sifting out whatever traces of truth 
may seem to be contained in it.”'°* No more sensible solution could be 
found. 


“2 Wicmore, Evivence § 501. 








MANAGEMENT OF ESTATES OF 
MINORS AND INCOMPETENTS 


BY H. V. CONDIT AND R. C. LIEBENOW* 


POWERS OF PARENTS 
At Common Law 


THE ANCIENT COMMON LAW divided the natural guardianship of the 
father over his children into two classes: guardianship by nature, which ap- 
plied only to the eldest son, who under the English system of primogeniture 
was the sole heir, and continued until he became twenty-one; and guardian- 
ship for nuture, which extended to all the children and terminated when the 
ward reached the age of fourteen if a boy, or sixteen if a girl. Both these 
guardianships conferred control of the person only, and gave the father no 
authority over the property of the ward. The distinction between these 
two forms of guardianship disappeared at a comparatively early date and 
the father has since been recognized as the natural guardian of all his chil- 
dren until they have attained legal age.’ As such he has no right of custody 
or control over the estate, real or personal, of the ward unless it is conferred 
upon him by statute.* If he receives the property of his minor children 
without proper authority, such property is a trust fund for which he is 
accountable. Thus in Perry v. Carmichael* a father’s administrators were 
held accountable for his minor children’s share of the sum he recovered for 
the wrongful death of their mother. The court said: “As to the control of 
the person of a minor, the father is guardian by nature. As to the estate of 
the minor, the father has no power without an appointment, and in this way 
security is provided for the faithful performance of that trust.” 


In Bedford v. Bedford* the estate of a deceased father was held ac- 
countable for the rents and profits of the land of his minor children col- 


* HORACE V. CONDIT. B.S. 1925, LL.B. 1927, University of Illinois; 
Assistant Trust Officer, The First National Bank of Chicago. 


ROBERT C. LIEBENOW. LL.B. 1946, University of South Dakota; Trust 
Department, The First National Bank of Chicago. 


*See 12 RCL. 1105, 1108 (1916), and authorities cited. 
* Ibid. 

*95 Ill. 519, 530 (1880). 

* 136 UW. 354, 26 NE. 662 (1891). 
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lected by him without having been legally appointed their guardian. Nor 
has the father of a minor the right to accept payment and enter satisfaction 
of a judgment in favor of his minor child solely by reason of his parental 
relation.* The court said: “Under our statutes the only person authorized 
to receive and take charge of the property or estate of a minor is the legally 
qualified guardian, and it is the general rule that no one but the legal guard- 
ian of an infant has authority to receive payments and enter satisfaction of 
a judgment recovered in favor of such infant.” 


If the father is fit and suitable he is entitled to preference in the ap- 
pointment as guardian at common law. ® 


We find no authority in the books which gives a parent any power 
over the property or estate of his incompetent adult children. An insane 
person, by his next friend, who may be his parent or other relative, may 
petition the chancery court for the appointment of a receiver to protect his 
property until a conservator may be appointed by the probate court. ’ 

"Roughan v. Morris, 87 Ill. App. 642 (1st Dist. 1899). 


Under Illinois Statutes 


Except as changed by our statutes, the common law regulating the 
powers and duties, rights and liabilities of guardians was left in force. * 
Under our Probate Act ® it is provided that any person or corporation in- 
debted to or holding personal estate of an incompetent or minor may pay 
the amount of the indebtedness, deliver the personal estate or transfer se- 
curities or property of such person to a spouse or relative of the incompe- 
tent having the responsibility of his support, or to the parent or person 
standing in loco parentis to the minor provided the recipient avers that the 
personal estate of the incompetent or minor is less than five hundred dollars. 
These are the only sections which give additional powers to the parents or 
relative over the property of a minor or incompetent. They were enacted 
to avoid the expense of probate proceedings in those cases where only a 
small amount of personal property is involved. 


In Cook County under Rule 44 of the Probate Court the minor’s or 
incompetent’s money may be deposited in a bank in the county to the credit 
of the ward and subject to withdrawal by the parents of the minor or re- 
sponsible relative of the incompetent on the order of the probate court. 
This rule avoids the necessity of the appointment of a guardian or conserva- 
tor in those cases where only money is payable to the ward from an estate 


*Paskewie v. East St. L. & S. Ry. Co., 281 Ill. 385, 388, 117 N.E. 1035, 1036, 
L.R.A. 1918C 52 (1917). 

*See Note, 33 L.R.A. (N.S.) 868 (1911). 

*Bond v. Lockwood, 33 Ill. 212 (1864). 
"Int. Rev. Srat,, c. 3, § § 479, 480 (1949). 
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currently pending in that county.’® Rule 45 provides for termination of 
the guardianship or conservatorship pursuant to Rule 44 where the estate 
consists only of money. 


APPOINTMENT AND QUALIFICATION OF GUARDIAN 
OR CONSERVATOR 


Specific Procedure for Appointment 


The first article in the symposium deals with the specific procedure in- 
volved in appointment and further details will not be added here. 


Qualifications 


Estate Necessary 

One of the essential jurisdictional facts for the appointment of a guard- 
ian or conservator is the residence of the ward or ownership of property 
within the territorial jurisdiction of the court. '* Section 133 of the Probate 
Act** provides for the appointment of a guardian for a minor wherever it 
appears necessary or convenient. If the minor is a resident of the state, the 
guardian of his person and estate shall be appointed by the probate court of 
the county in which he resides. If he is not a resident, the guardian of his 
estate shall be appointed by the probate court of the county in which he 
owns real estate, or if he owns no real estate in the state, by the probate 
court of the county in which he owns personal estate. Section 114 ** makes 
the same provision regarding conservators. Thus we see that residence 
alone of the ward may give the court jurisdiction, whereas some property 


* Rule 44. Deposit of Ward’s Money Subject to Order of Court. 

Money belonging tu a minor or incompetent may be deposited in any 
bank in this county to the credit of the minor or the incompetent and subject 
to order of court. Any application to the Court for withdrawal shall be made 
by the minor’s or by the person standing in loco parentis, in the case 
of a minor ; aed by the eae Ge, Ox ba een rson having 
the responsibility of support, in the case of an incompetent. ¢ applicant 
shall appear in open court unless his appearance is excused by the Court. The 
Court may require the _— to furnish evidence that the sum to be with- 
drawn is for ward's comfort, support, or education and that it 

ceeney igh 
will be used for the benefit of the ward or his dependents. 
* Rule 45. Termination of Wards’ Estates Consisting Only of Money. 

Whenever the estate of a ward consists only of money, the guardian or 
conservator shall file a verified petition setting forth this fact; and in the event 
of his failure so to do, any person interested in the administration of the 
ward's estate may file such a verified petition. If it a to the Court that 
it is practical and to the best interests of the ward, the Court will order the 
deposit of the money in a bank pursuant to Rule 44 and will direct the 
guardian or conservator to file a final account. 

25 Am. Jur., Guardian and Ward, § 45. 
* lis. Rev. Srar., c. 3, § 285 (1949). 
“id. § 26 
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or estate is essential in the case of a non-resident ward. In People v. 
Medart ** our Supreme Court said, “Under our statutes it is only when a 
minor is a non-resident that an estate here is necessary to give the county 
court authority to appoint a guardian,” citing Barnsback v. Dewey.** In 
the latter case, however, the minor was a resident of Illinois, and in fact was 
given a piano and furniture under the will of her aunt, probated here, as well 
as income from a testamentary trust. It would hardly seem appropriate to 
appoint a guardian of the estate of a resident minor who has no estate, but 
it might be highly essential that a guardian of his person be appointed if his 
parents are deceased, incompetent, or absent from the state. The same ob- 
servations would apply to the conservatorship of the person and estate of 
an incompetent. 


Fitness, Competency, and Loyalty 


The best interest of the ward is the primary consideration of the court 
in the selection of a guardian '’ or conservator and the court should appoint 
someone of such character and business qualifications as will give assurance 
that the ward’s interests will be fully protected and secured. At common 
law all guardians are regarded as trustees. ’** As such he is under a duty to 
administer the trust solely in the interest of the ward.’® Guardianship is a 
trust of the highest and most sacred character.*° Thus, in Barnsback v. 
Dewey * the court held that a trustee of a fund for the ward and others 
should not also be appointed guardian where it appeared the said trustee 
was inclined to favor other interests under the trust over the welfare of the 
ward. 


Mr. Justice Cardozo in his often quoted statement said with reference 
to the trustee’s duty of undivided loyalty to his trust: 


“Many forms of conduct permissible in a workaday world for those 
acting at arm’s length, are forbidden to those bound by fiduciary ties. 
A trustee is held to something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an honor the most sensi- 
tive, is then the standard of behavior. As to this there has developed a 
tradition that is unbending and inveterate. Uncompromising rigidity 
has been the attitude of courts of equity when petitioned to i 

the rule of undivided loyalty by the ‘disintegrating erosion’ of particu- 


* 166 Ill. 348, 350, 46 N.E. 1095 (1897). 

* 13 Ill. App. 581 (4th Dist. 1899). 

"Lewis v. Hill, 387 Ill. 542, 56 N.E.2d 619, 156 AL.R2d 1070 (1944); Stafford 
v. Stafford, 299 Ill. 438, 132 N.E. 452, 20 A.L.R. 827 (1921); Holmes v. Field, 12 Ul. 
424 (1851); Barnsback v. Dewey, 13 Ill. App. 581 (4th Dist. 1883). 

” Dodge v. Cole, 97 Ill. 338 (1881); Bond v. Lockwood, 33 Hl. 212 (1864). 

“Cash v. Metropolitan Trust Co., 329 Ill. App. 561, 70 N.E.2d 331 (ist Dist. 1946). 

” Brandau v. Greer, 95 Miss. 100, 48 So. $19 21 Ann. Cas. 1818 (1908); 12 RCL. 
1169 (1916). 

"13 Ill. App. $81 (4th Dist. 1883). 
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lar exceptions. Only thus has the level of conduct for fiduciaries been 
kept at a level higher than that trodden by the crowd.” * 

Some states prohibit the appointment of debtors of the ward as guardi- 
an until the debt is discharged. Ohio prohibits an executor or administrator, 
other than a surviving spouse and parent of the minor, of an estate in which 
the minor is interested from being appointed guardian of the minor’s estate, 
until his final account as executor or trustee is approved. ** 


Residence 


Under the Probate Act it is provided that only a resident of the state 
may be appointed guardian or conservator of the ward’s estate. * 


Corporations 


Corporations qualified to accept and execute trusts in this state are 
qualified to act as conservator ** or guardian * of the ward’s estate. 


Guardian Designated by Will 

“A parent of a child likely to be born, or of any living child, being a 
minor and unmarried, may by will designate a guardian of the person and of 
the estate of such child to continue during his minority or for a less time”. ?” 
This power to appoint a testamentary guardian is purely statutory and does 
not exist at common law. ** “A testamentary guardian has the same powers 
and shall perform the same duties within the scope of his appointment as a 
guardian appointed by the court.” ** Before a testamentary guardian of the 
estate of a minor can act, he shall be appointed by the probate court of the 
proper county, “ be a resident of the state, ** and meet the other qualifica- 
tons. “* 


Bond 


Unless the guardian or conservator is a corporation qualified to ad- 
minister trusts in this state,** he must file in and have approved by the 
probate court a bond payable to the people of the State of Illinois ** before 


* Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1928). 

* Tunocemorton’s Anwo. Cope or Onio, § 10507-9 (1940). 

“ha Rev. Srat., c. 3, § § 272, 286 (1949). 

* Id. § 271. 

*Id. § 290. 

* Id. § 296. 

* People v. Small, 237 Ill. 169, 8 N.E. 733 (1908), Aff’g., 142 Ill. App. 422 (2d 
Dist. 1908). 

“hs. Rev. Srat., c. 3, § 297 (1949). 

“Id. § 29%. 

“1d. § 266. 

“Furnish bond and receive commission before acting, Wadsworth v. Connell, 104 
LL. 369 (1882). 

“ts. Rev. Srat., c. 3, § 299 (1949). 

“Id. § 10. 
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entering upon the performance of his duties as guardian or conservator of 
the estate of his ward. This bond must have not less than two sureties or 
one corporate surety qualified to do business in this state, and all of such 
sureties must be acceptable to the court.** In the case of a testamentary 
guardian the surety may be waived if so specified in the will and if the 
court is satisfied that the right of the minor will not be prejudiced by such 
waiver. "® The rules of the Probate Court of Cook County provide that a 
testamentary guardian shall give security unless excused by special order of 
the court *’ even if excused from doing so by the will. 

The bond is for the use of the ward. ** 

The bond of a guardian or conservator of an estate shall be for an 
amount not less than double the value of the personal estate and the timber 
and improvements on the ward’s real estate with individual sureties, and not 
less than one and one-half times these values with a corporate surety. *° 

A bond may be waived by the court or fixed at less than $100 if the 
proper expenditure of funds received from public assistance is the primary 
purpose for the appointment of a guardian or conservator. *° Other por- 
tions of Section 304 provide for waiving or reducing bonds in cases where 
the primary purpose of the appointment is to collect and administer funds 
awarded by the Veterans Administration. 

Causes of action for personal injury to the ward are arbitrarily valued 
at $500 except that the guardian or conservator, unless excused, shall file in 
and have approved by the court, a bond of twice the anticipated recovery 
with individual sureties, or one and one-half times the amount likely to 
come into his hands from the judgment or settlement if a surety company 
acts as surety. * 

In Cook County under the Probate Court rules, the bond must be free 
from interlineation or erasure, and the first name of the principal and sure- 
ties must be written in full in the body and signatures to the bond. When 
the signature is by mark, it shall be witnessed by some person not a party to 
the bond. *? Those rules also provide that a personal surety shall file a 
verified schedule of his assets and agree in writing that he will not convey 
or encumber the scheduled real estate until released by the court. If ac- 
cepted by the court the schedule shall also be recorded in the county where 
the real estate is located. Filing a certified copy of the order releasing the 
surety shall release the agreement against conveyance or encumbrance. “* 


* Id. § 301. 

"Id. § 302. 

“Rule i5 Probate Court, Cook County, Ill. (1949). 

* Whitham v. People, 89 Ill. App. 103 (2d Dist. 1899). 
“Int. Rev. Srat., c. 3, § 304 (1949). 

” Ibid. 

* Ibid. 

“Rule 14, Probate Court, Cook County. 

“Id. Rule 16. 
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Rigid requirements and reports are imposed on surety companies as a 
condition to their acting in that court. ** 

If requested by them, sureties shall be given joint control of bank ac- 
counts, safety deposit boxes, and proceeds of settlement of a right of action 
accruing to the guardian or conservator. * 

A guardian of the estates of several persons may include his several 
obligations in one bond. Several persons who are appointed guardians or 
conservators of the same estate may furnish separate or joint bond with 
sureties for all.*® Forms of bonds are set out in the Probate Act for con- 
servators and guardians ** as well as provisions for suit on the bond for the 
use of any person who may have been injured by the conduct of the princi- 
pal on the bond. * 

Minor over Fourteen May Nominate 


If the minor is over fourteen years of age and has no guardian, he may 
nominate the guardian of his person and estate, who if approved by the 
court shall be appointed. If he is not approved by the court, or if the 
minor resides out of the state, or if after being cited, the minor neglects to 
nominate a person whom the court approves, then the court may nominate 
the guardian in the same manner as if the minor were under fourteen years 
of age. ** It has been held that the guardian appointed when the minor was 
under fourteen would hold over until the minor exercised his right of selec- 
tion. This was the common law rule with reference to a guardian in so- 
cage. °° 

. May Be Appointed by the Chancery Court 

In Illinois, the original equity jurisdiction over infants and incompetents 

and their property exists concurrently with the statutory system. ** 


POWERS AND DUTIES OF GUARDIANS 
AND CONSERVATORS 


At Common Law 
At common law guardians** and conservators** were regarded as 
trustees, clothed with such powers and rights as were necessary for the dis- 
charge of the trusts imposed upon them, and they were held accountable 


“Id. Rule 17. 

“Id. Rule 18. 

“Ini. Rev. Srar., c. 3, § 305 (1949). 

Id. § § 306, 312, 313. 

“Id. § 314. 

“Id. § 288. 

“1 Coxe on Litrieton § 123 (18th ed. 1823). 

“ Dodge v. Cole, 97 Ill. 338 (1881); Hartman v. Hartman, 59 Ill. 103 (1871); Cowls 
v. Cowls, 3 Gilman 435 (8 Ill. 1846); 4 Pomeroy, Equity Jurisprupence § 1303, n. 12 
(Sth ed. 1941). 

“ Kasper v. People, 230 Ill. 342, 82 N.E. 816 (1907), aff’g., 132 Ill. App. 1 (Ist 
Dist.); Bond v. Lockwood, 33 Ill. 212 (1864). 

* Dodge v. Cole, 97 Ill. 338 (1881). 
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for the faithful discharge of their duties.** The powers of guardians and 
conservators, however, have been said to be strictly local and limited to the 
jurisdiction which appointed them, and do not extend to other states 
or countries, unless permitted by the laws thereof.** The powers referred 
to may be defined as the authority conferred upon them by the law to de- 
termine, with the sanction of the court, the legal relations of the ward with 
other persons with reference to his property and estate. The duties are 
obligations with reference to the ward’s estate which the law recognizes. It 
enforces their performance or punishes their disregard. The guardian was 
required to take possession of his ward’s property, and he was not only 
liable for such property as actually came into his possession but for such as 
he might have taken possession of by the exercise of diligence and without 
any willful default on his part. ** 


In the performance of his duties the guardian or conservator must use 
that degree of care which a prudent man ordinarily bestows on his own 
affairs of like nature. *’ Unauthorized acts of the guardian may be sanc- 
tioned if they redound to the ward’s benefit; if however, his estate suffers 
from them, the guardian must pay the penalty for his imprudence. The 
guardian’s trust is one of obligation and duty and not speculation and 
profit. ** The governing principle in the management of property belong- 
ing to a person of unsound mind is the furtherance of his interest. °° 


The English chancery guardianship over the estate of minors and in- 
competents was protective in nature. Blackstone ® states it originated to 
prevent disagreeable contests between young gentlemen and their guardians. 
The latter, principally when large estates were involved, applied to the 
chancery court for protection to themselves, and acting under the direction 
of the court, filed annual accounts of their stewardship. This type of 
guardianship, while seldom used in ordinary cases, exists in Illinois today 
along with our statutory or probate guardianships and conservatorships. ** 


“2 Horner, Prosate Practice AND Estates § 1022 (4th ed. 1940). 

“Devine v. American Posting Service, 174 Ill. App. 403 (1st Dist. 1912); Srory, 
Conrticr or Laws § § 499, 504 (7th ed. 1872). 

Bond v. Lockwood, 33 Ill. 212 (1864). 

* Whitney v. Peddicord, 63 Ill. 249 (1872); Reinhold v. Lingbeek, 321 Ill. App. 119, 
52 N.E.2d 294 (2d Dist. 1943); Means v. Earls, 15 Ill. App. 273 (4th Dist. 1884); Hole- 
man v. Blue, 10 Ill. App. 130 (2d Dist. 1881); 1 Sctouter, Marriace, Divorce aNnp 
SEPARATION § 888, 889 (6th ed. 1921). 

81 ScHOULER, Op. cit. supra note 57, § 888. 

* Lewis v. Hill, 387 Ill. 542, 56 N.E.2d 619, 156 A.L.R. 1070 (1944). 

@1 Bi. Comm. 463 (Wendell 1847). 

“In re Estate of Reighard, 402 Ill. 364, 84 N.E.2d 345 (1949); Chapman v. Ameri- 
can Surety Co., 261 Ill. 594, 104 N.E. 247 (1914); Ames v. Ames, 148 Ill. 321, 36 N.E. 
110 (1894); Dodge v. Cole, 97 Ill. 338 (1881). 
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For example, a de facto or quasi-guardian might be ordered to account in 
equity but not in the probate court. * 


By Statute 


Personal Estate 


In General. Under our law the guardian or conservator today has all 
the powers conferred upon him by the common law but it is his duty to 
exercise them as prescribed by the statute, which is to say under the super- 
vision of the court.** While he does not have title to the ward’s estate, 
except in the case of securities made payable to him or registered in his 
name, ** he is charged with its care and management. ** He has authority to 
take possession of his ward’s property wherever it may be found.** He 
has the power and the duty to collect all sums due the ward, to hold, man- 
age and protect all property so received, to act with promptness in invest- 
ing and reinvesting all balances on hand, to pay the necessary expenses of 
the ward and those dependent upon him, and finally, to account for ali his 
acts under the court's supervision. The duties of the conservator ® and 
guardian ** of the estate are set out in our Probate Act and for practical 
purposes are identical. Under the common law and the statute each has 
the power to carry out those duties. These will be discussed in succeeding 
paragraphs. 

Care. The sections of the statute mentioned above open with the pro- 
vision that the conservator or guardian shall have, under the direction of 
the court, the care, management, and investment of the ward’s estate. He 
must use ordinary care and diligence in looking after the ward’s property 
such as that required of a trustee. This includes the duty to protect the 
property and insure it against loss in those cases where ordinary care would 
so require. °° 

Management in General. The statute provides that the guardian or 
conservator shall under direction of the court “manage the estate of the 
ward frugally.” *° Webster defines frugal as economical in using resources, 
as opposed to their wasteful or lavish use. Management is the faithful con- 
trol, direction, protection, and efficient administration of the ward’s prop- 


©] ScHOULER, op. cit. supra note 57, § 867. 

“State Bank of Steger v. Chicago Title and Trust Co., 302 Ill. 77, 134 N.E. 46 
(1922). 

“39 CJS. Guardian and Ward § 75; 1 Scnouter, op. cit. supra, note 57, § § 892, 
913 

“In re Sheehan's Estate, 290 Ill. App. 551, 9 N.E.2d 63 (Ist Dist. 1937). 

“Brush v. Blanchard, 19 [IL 31 (1857). 

“tu. Rev. Srar., c. 3, § 274 (1949). 

“Id. § 292. 

“Means v. Earls, 15 Ul. App. 273 (4th Dist. 1884); Clark v. Leverett, 258 Ga. 487, 
126 SE. 258 (1924); 39 C.JS. Guardian and Ward § 90. 

“Iii. Rev. Srat., c. 3, $$ 274, 292 (1949). 
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erty. In general the guardian or conservator is required to meet these 
standards. 


(1) Collection of Assets and Income Therefrom. The guardian’s first duty 
is to collect the assets of the estate as speedily as possible." The Probate 
Act requires the guardian or conservator to take charge of the ward’s estate 
immediately upon the issuance of letters.** The duty to collect is fixed 
by law and the desires of the ward cannot be considered either by the con- 
servator or the court.** Cash, securities, evidences of debt and valuable 
personalty should be reduced to possession. ** He must use ordinary pru- 
dence and diligence in prosecuting claims, and may subject himself to 
personal liability for negligence in collecting moneys due the ward, * even 
when the debtor resides in another state."* He cannot refund money col- 
lected without an order of the court.’” As a trustee he must collect all the 
income accruing on the ward’s investments from time to time. This includes 
income from a spendthrift trust payable to the ward. * He should not bring 
suit in all cases where ordinary methods of collection fail, but should con- 
sider the expense of collection as against the probability of his ultimate 
recovery. "° 


(2) Inventory and Appraisement of Assets. The statute provides that 
within sixty days after the issuance of letters to a guardian or conservator of 
an estate, he shall file with the clerk of the court a verified inventory of the 
real and personal estate which has come to his knowledge and of any cause 
of action on which he has a right to sue.*° It further provides for the 
accurate and detailed description of the property and designation of each 
item of personal esta’. other than cash and goods and chattels as good, 
doubtful, or desperate. The inventory shall be signed and verified. Prop- 
erty subsequently discovered shall be included in a supplemental inventory 


" 1 ScHOULER, Op. cit. supra note 57, § 895. 

"Tu. Rev. Srat., c. 3, § 323 (1949). 

™ People’s Bank v. Wood, 207 Ill. App. 602 (3d Dist. 1917); Nonnast v. Northern 
Trust Co., 374 Ill. 248, 29 N.E.2d 251 (1940). 

“Rule 9 of the Probate Court of Cook County provides that when a conservator 
takes possession of the contents of his ward's safe deposit box, he shall do so only in 
presence of a representative of the vault owner, furnish a list of the contents and per- 
mit its verification. 

Rule 18 provides the guardian or conservator shall prom py notify his sureties if 
he comes into control of a safe deposit box or bank account of the ward. If requested, 
access to the box or withdrawal from the account may be conditioned upon the written 
approval of the surety, subject to order of court. Sureties may also require that pro- 
ceeds of settlement of claims for wrongful death or injury be made payable to them 
and the guardian or conservator jointly, subject to order of court. 

© Hazelrigg v. Pursley, 69 Ill. App. 467 (3d Dist. 1896). 

™ Potter v. Hiscox, 30 Conn. 508 (1862). 

"Loyal Americans v. Edwards, 106 Ill. App. 399 (3d Dist. 1902). 

™ Bradshaw v. Lucas, 214 Il. App. 218 Gd Dist. 1919). 

"1 ScHouLER op. cit. supra, note §7 § 895. 

“Iu. Rev. Srar, c. 3, § 323 (1949). 
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within sixty days thereafter. The inventories shall be filed for record by 
the clerk, and the court may provide by rule that the inventories shall be 
presented to it for approval. ** Since the title to the ward’s property, both 
real and personal is in the ward, it should be inventoried in Illinois, if the 
ward is domiciled here, and the guardian or conservator has knowledge of 
the property, regardless of its location. While we have no reported cases 
in Illinois on the subject of the inventory of out of state assets in Illinois 
guardianships, a New York jurist has said: “The inventory is intended to 
serve both as an information source and as a starting point in further pro- 
ceedings in the administration of an estate.” *? 


The statute further provides for the appraisement of the goods and 
chattels of the ward by three persons not related to him nor interested in 
the administration of the estate. The appraisers shall subscribe to an oath 
that they will truly appraise the goods. They are to list and value each 
item, certify to its accuracy and completeness, and return it to the guardian 
or conservator, who in turn shall return it to the clerk of the court within 
three months from the date of his letters. Goods and chattels subsequently 
discovered are to be appraised in like manner within three months after 
their discovery. ** The inventory and appraisal may be given in evidence 
in a suit by or against the guardian or conservator but are not conclusive as 
to the value of the property. * In other words it is only prima facie evi- 
dence of the existence of the assets and their value. ** 

(3) Compromise and Settlement of Claims. By leave of court with- 
out notice or upon such notice as the court directs, a guardian or conserva- 
tor may compound or compromise any claim or interest of the ward in any 
persona] estate or exchange the same for other claims or personal estate upon 
such terms as the court directs. ** Court approval is required to authorize 
a compromise of a claim.*’ A settlement with a foreign guardian is no 
bar to a suit under our statute by the administrator in Illinois for damages 


” Ibid. Rule 20 of the Probate Court of Cook County provides for the manner of 
“ty 708 - real estate and securities. Any errors in description shall be corrected 
by 4 inventory 

 Sheagars Estate, 6 NYS. 263, 265 (Surrogate’s Ct. N.Y. County 1936). 

chee an Srat., c. 3, § § 325, 326, 327 (1949). 

“Id. £ 329. 

“ 1 Scuouier, op. cit. supra note 57, § 944. 

“tis. Rev. Srat., c. 3, § 368 (1949). 

“ Schoudt v. Shaver, 196 Ill. 106, 63 N.E. 655, 89 Am. St. Rep. 250 (1902); Hayes 
v. Massachusetts Mut. Life Ins. Co. 125 Ill. 626, 18 N.E. 322 (1888); Loyal Americans v. 
Ldwards, 106 IL App. 399 (3d Dist. 1902); De Land v. Metzger, 21 Ill. App. 89 (3d Dist. 
1886) ——~ br ogre & Masons’ Life Ins. Co. v. Crayton, 209 Ill. 550, 70 N.E. 1066 
(1904), off'g., 116 I. App. 46 (2d Dist. 1903). 

Rule 29 of the Probate Court of Cook County provides for rates of contingent 
fees that may be paid wo attorneys in cases where a cause of action for personal injury 
s an asset of the wards estate, These limits are one-fourth of the amount recovered 
when settled before trial, one-third when settled before a court or a jury, and not 
more than one-half when an appeal is perfected and the case disposed of, 
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for wrongful death of the father of the ward which occurred in Illinois. ** 
Courts of equity may also authorize a compromise of minor’s litigation in 
proper cases. *° 


The statute authorizes the guardian or conservator of the estate of 
a ward to settle all accounts of his ward and demand and sue for and re- 
ceive in his own name, as such, all personal estate and claims of the ward.” 
A minor cannot commence or engage in legal proceedings in his own name 
or appear in legal proceedings by an attorney, but must appear by repre- 
sentative such as general guardian, guardian ad litem, or next friend. ” 


(4) Operation of Ward’s Business. A guardian or conservator, upon 
receiving the approval of the probate court, may operate any unincorpor- 
ated business belonging to or in which his ward may have an interest and 
the probate court has power to direct the representative in connection 
therewith. ** This is a relatively new section of the Probate Act enacted 
in 1939. A conservator, however, cannot advance funds to the insolvent 
corporation in which the ward owns substantially all the stock even with 
the court’s approval, for the acts of a guardian which transcend his statutory 
authority could not be approved or ratified by the probate court. * 


(5) Mortgage and Sale. Specific authority is given the guardian or 
conservator to sell any personal estate of the ward by leave of the court, 
when in the opinion of the court it is for the best interest of the ward or 
his estate. * 

The only express provision for mortgaging the personal property of 
the ward deals with agricultural commodities pursuant to the provisions of 
the United States Agricultural Adjustment Act of 1938 as amended. One 
year is the time limit placed on the mortgage or pledge. 


(a) Petition and Notice. Before selling or mortgaging the personal 
estate, the guardian or conservator must file a verified petition in the probate 
court which issued his letters, stating the facts and circumstances on which 
it is founded and a brief description of the personal property to be sold or 
mortgaged. The court may order such notice of the time and place of the 
hearing on the petition as it deems expedient, or it may hear the petition 
without notice. ** This section does not specifically limit its application to 


* Devine v. American ing Service, 174 TL. App. 403 (1912). 

” Wolf v. Uhlemann, 325 Ill. 165, 156 NE. 334 (1927); Matthews v. Doner, 292 
Ill. 592, 127 N.E. 137 (1920); Williams v. Williams, 204 Ill. 44, 68 NLE. 449 (19903). 

“Tut. Rev. Srat., c. 3, § 369 (1949); Beach v. Peabody, 188 Ill. 75, 58 NE. 679 
(1900). 

" Waechter v. Industrial Commission, 367 Ill. 256, 11 N.E.2d 378 (1937). 

“Iu. Rev. Srar., c. 3, § 415 (1949). 

* Nonnast v. Northern Trust Co., 374 Ill. 48, 29 NE.2d 251 (1940); Chapman v 
American Surety Co., 261 Ill, 594, 104 NE. 247 (1914). 
“Iu. Rev. Sra. c. 3, § 360 (1949). 
“Id. § 362 
* Id. § 363, 
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a mortgage of agricultural commodities, but refers to “any personal estate.” 
There are no Illinois cases construing the application of this section to other 
forms of personal property. Horner suggests that by inference it would 
seem that a mortgage of the general personal estate could be made." In 
the absence of statute a court cannot authorize or a guardian execute a 
mortgage of his ward’s property.** In United States Mortgage Co. v. 
Sperry,” the United States Supreme Court held the Illinois legislature in- 
tended to commit the whole subject of mortgaging the ward’s real estate to 
the guardian, subject to certain express and other implied restrictions. The 
latter were that the indebtedness secured should arise out of and have some 
necessary Or appropriate connection with the management of the ward’s 
estate. In other jurisdictions the courts have said the power to mortgage 
given to a guardian must be plainly and unequivocally granted and limited 
to the purpose expressed in the statute and exercised in the exact manner 
prescribed therein. ** 


(b) Order of Sale. The statute prescribes the provisions to be in- 
cluded in the court’s order of sale. These are whether the sale shall be for 
cash or credit of not more than one year; whether at public sale on three 
weeks notice, or on five days notice, or at private sale without notice.’ In 
practice in Cook County, substantially all such sales being securities, are 
private, limited to the price prevailing at the time of sale and made without 
notice. Provision is made for the employment of clerks and auctioneers at 
public sales, whose compensation is to be fixed by the court. ' 


(c) Report of Sale. The statute does not require a report of the sale 
or mortgage of personal property. Consequently, unless a report is ordered 
by the court, it is the practice in Cook County simply to report sales in the 
periodic accounts of the guardian or conservator. 


(6) Investment. It is the duty of the guardian or conservator to invest 
the ward’s money, and he is chargeable with interest at five per cent per 
annum on moncy he wrongfully or negligently holds uninvested. *°* The 
statute provides a list of investments in which guardians and conservators 
may invest, with the approval of the court.*’* No other class of invest- 
ment may be made. These requirements are mandatory and supersede the 
common law.*”* Briefly these classes of investment are: 


” Hoxwex, op. cit. supra note $1, § 1092. 

“See Note, 95 ALR. 639 (1935). 

” 138 US. 313, 11 Sup. Cx 321, 34 L. Ed. 969 (1891). 

Wr vy. Atw 33 Idaho 455, 195 Pac. 625 (1921), and authorities cited. 

~ is Rev. Grex, c. 3, § 364 (1999). 

1d. § 365. 

14. § 412 

“Id. § 413 

“in ve Lalla’s Estate, 362 WL. 621, 1 NE2d $0 (1936), aff’g, 281 Ill. App. 124 
(ist Dist) 
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(a) United States Government obligations and those unconditionally 
guaranteed by it as to principal and interest. 


(b) Federal Land Bank Bonds. 


(c) Bonds or debentures of National Mortgage Associations established 
by or under the National Housing Act. 


(d) Notes or bonds secured by mortgage insured by the Federal Hous- 
ing Administrator or debentures issued by him pursuant to the National 
Housing Act. 

(e) Shares of state chartered Building and Loan Associations and Fed- 
eral Chartered Savings and Loan Associations if said shares are insured by 
the Federal Savings and Loan Insurance Corporation. 


(f) State, county, or municipal obligations of any of the United States 
and its political subdivisions and the District of Columbia, where the statu- 
tory debt limit is not to exceed five per cent of the assessed valuation of the 
property within the district, and in fact the debt does not exceed that limit 
at the time of the investment. No such investment may be made in the 
obligations of any of these entities which has defaulted in payment of the 
interest or principal on any of its bonded debt during the five years pre- 
ceeding the investment. 

(g) Personal security for loans not exceeding $100. 

(h) First mortgages on improved or income producing real estate in 
this state where the loan does not exceed one-half the value thereof at the 
time the investment is made. 

(i) First mortgage bonds of any corporation organized under the laws 
of the United States, any state or the District of Columbia, which are or 
have been a part of an issue of not less than three million dollars. Such 
bonds must have been outstanding for five years preceding the investment 
and during that period the obligor company shall have paid when due all 
interest and principal on its funded obligations. 

(j) Bonds issued in whole or at least two-thirds in part, to refund ob- 
ligations described in Paragraph (i). 

(k) Real estate located in any of the United States or the District of 
Columbia. 

(1) Single premium life endowment or annuity policies on the life of 
the ward or on the life of any person in whose life the ward has an insur- 
able interest if the ward is the beneficiary, when issued by companies, as- 
sociations or fraternal organizations licensed to engage in the insurance 
business in Illinois. ** While it is noe mandatory that the approval of the 
probate court be had before a loan on real estate is made for the ward, it is 
mandatory that it be approved by the court. The mere reporting of the 


“Tun. Rev. Srar, c. 3, § 415 (1949). 
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mvestinent in the guardian’s annual report to the court does not constitute 
court approval. **" 


The statutory limitations are as binding upon the probate court as upon 
the conservator and the court may not authorize investments not permitted 
by the statute. °° Tt has been held that the statute does not create a power 
m the conservator but, on the contrary, limits and restricts his common law 
powers." In a famous case growing out of our civil war, it was held by 
the United States Supreme Court that the management and investment of 
the ward’s property should be governed by the law of the state of his domi- 
cue, ** 

Over the years there has been considerable agitation for the broadening 
of the classes of investments by guardians and conservators to include some 
common stocks. This has been urged particularly with reference to the 
larger estates. Bills submitted to the legislature, however, to permit guard- 
jans and conservators to make some investment in stocks, have met with 
very substantial opposition. 


In those cases where common stocks or other types of unauthorized in- 
vestments are received at the time of appointment by the guardian or con- 
servator, the latter may retain them or any increase thereof upon the ap- 
proval of the probate court. *** 


(7) Transfer to Another County in the State. Whenever it appears 
to the probate court in which a ward’s estate is being administered that the 
interests of the ward are best served by the transfer of the administration to 
another county in this state by reason of the residence of the ward, guardian 
or conservator, or of the location of the major portion of the ward’s proper- 
ty m that county, the court may enter an order transferring the administra- 
ton aa the estate to the probate court of that county. The section outlines 
the procedure to be followed in the transfer. ''? 

8) Removal of Property from the State. A guardian or conservator 

is prohibited by the statute from removing the personal estate of his ward 
beyond the limits of this state without order of the probate court. If he 
violates this prohibition he and his surety may be sued and judgment ren- 
dered against them for the benefit of the estate for the full value of the per- 
somal estate removed and damages sustained.''* The purpose is to keep 


“ Bruner v. Wolford’s Estate, 356 Ill. 514, 191 N.E. 70 (1934); Guardianship of 
Lanz, 269 BL App sa (34 Dist. 1935). 

™Nonmaet 9 wrthern Trust Co., 374 Ill. 248, 29 N.E.2d 251 (1940). 

In re fave | — 21 TL App. 124 (ist Dist.), aff’d., 362 Ill. 621, 21 N.E.2d 
SH (3936 
ead y. Maco, 112 US, 452, 5 Sup. Ce. 221 (1884), 28 L. Ed. 751 (1919). 
us. Kav Star, c. 3, § 414 (1949). 

+14 § 48 
- ld 4 379 
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the trust property within the state and the reach of the court in whieh ad- 
ministration is had. tt 


(9) Application of Ftinds for Beriefit of Ward. The stattte provides 
the gtiardian '** atid conservator '* of the estate shall apply the incorie and 
profits of the ward’s estate so far as they tmiay be tiecessary for the corifort 
and stitable support atid edtication of the ward, his children, itieluding chil- 
dreti by adoption atid those persons related by blood or marriage, who are 
depetidetit tipoti of entitled to support from him. In construing 4 previous 
stattite similar to the preserit one out appellate court said in Hazelrigg v. 
Pursley: **? 


“The pit here given to use the income for specified purposes is 
limited, and the lariguage ernployed excludes the idea that the principal 
cant be so tised without authority of the court.” 

In several earlier cases, however, out courts have cordoned the use of 
principal for the support of the ward without prior court approval. The 
first was Davis v. Harkness ''* where out Supreme Court said in a case in 
which Abraham Lincoln participated: 


“That the courts of chancery have a right, in peculiar cases, to allow a 
guardian for indispensable experises incurred on account of the ward. 
although they may break in upon the principal estate, and no previous 
order of the court has been obtained, can not be doubted; but it will 
only be done in very extraordinary cases, where a strong necessity for 
the expenditures is shown, and a satisfactory reason is given why a 
previous order was not obtained.” 


Another was that of Bond v. Lockwood,'** where the Supreme Court 
said: 
“The duty of a guardian to procure an order of the proper court before 
making om ge existed as well before the passage of the statute 
imposing that obligation upon him as afterwards, and the consequences 
of its neglect were well settled. A guardian may support his ward 
without any order of court, and all payments which he can show were 
necessary for that purpose will be allowed to him... A minor has 
power to contract for necessaries, and we see no reason why he may 
not become indebted to his guardian for them 2s well as to a stranger. 
Expenditures not required for necessaries should be approved by the 
court before they are made.” 
Citing Davis v. Harkness, after referring to the English rule where a similar 
doctrine obtained, the court continued: 


™ Harward v. Robinson, 14 Ml. $4 (4th Die. 1884) 

™ Ix. Rev. Strat. c. 3, § 274 (1949). 

™ Id. § 292. 

69 Ill. App. 467, 471 (3d Dist. 1896). 

6 TI. 173, 179 (1 Gilm. 1844) followed in Commemans v. Cammmim, 15 DL 33 (1853). 
33 Tl. 212, 223 (1864). 
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“In determining what expenditures are necessary or proper, courts are 
exceedingly jealous of encroachments upon the principal of the ward’s 
estate, and in reference to them it has been repeatedly held that they 
will not be allowed, except for necessaries, without an order of court 
procured before making the expenditure, unless the guardian can show 
such a state of facts as would have entitled him to the order had he 
applied for it at the proper time, and a reasonable excuse for his neglect 
in that regard. In this State it has not been usual to procure orders of 
court for prospective maintenance, but such orders have been uni- 
formly required for expenditures other than for necessaries; and such 
expenditures, whether from income or principal, should be disallowed 
unless a reasonable cause is shown for not obtaining the proper order 
at the proper time.” *”° 

Thus, the guardian or conservator may have power to expend the in- 
come and even the principal of the w ard’s estate for his maintenance and 
necessaries, but it is better practice to obtain prior court approval of a 
certain sum as a limit for that purpose. The authorization may run for a 
fixed period or until further order of the court. The actual expenditures 
are reported in the periodic account which permits the court to have a 
record of compliance or variation from its order. 

In case the minor's estate is insufficient to provide for his education and 
the guardian of his person fails to provide it, the probate court may award 
the custody of the minor to some other person to provide education. '*' 

Ordinarily the guardian or conservator may not continue donations 
which the ward was under no obligation to make or continue. '?? This 
problem frequently arises in the management of the estate of an incompetent 
who made regular gifts to religious and charitable bodies and to friends and 
relatives before he became incompetent. While there are no reported cases 
in Illinois on the subject, it has been held in other jurisdictions that the 
court may permit the ward to continue to make reasonable and proper gifts 
and contributions to charity, if he has sufficient property, and would prob- 
ably have made them if he had remained sane. '** 

(10) Defend against Adverse Claims. This phase of the management 
of the ward's estate is covered in the fourth article in this symposium deal- 
ing with litigation involving minors and incompetents. 

Real Fstate 

In General. “The power of a guardian or conservator over his ward’s 

real estate is far less extensive than over his personal property. '** He has 


* Bond v. Lockwood, supra note 119, at 224. 
™ tia. Rev. Sret., c. 3, § 294 (1949). 


= Binney v. Rhode Island Hospital Trust Co., 43 R.I. 222, 110 Atl. 615 (1920); 32 
CJ. 708; 25 Am. Jux, Guardian Ward, § 79. 

™ In ve Brice’s Guardi ip, 233 Ia. 183, 8 N.W.2d 576 (1943); In re Le Bo 
144 La. 501, 80 So. 673 (1919); of Heeney, 2 Barb. Ch. 326 (N.Y. 1847); Matter of 


Carylort, Cr. and Ph. 76, 41 Eng. Repr. 418 (1840); 59 A.L.R. 663, 664 (1929). 
“12 RCL. 1106 (1916). 
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the right to take possession of such real estate, even from the ward himself, 
and to make such possession beneficial to the ward, either by permitting 
him to occupy it as a residence or by obtaining an income from the rent- 
al.” 15 The power of a guardian over the real estate of his ward is con- 
fined to its leasing, maintenance, and repair under the direction of the 
Probate Court, '* though it was said that a guardian at common law, ex- 
cept in chivalry, had no power to lease the real estate of his ward. '”’ 

The proceeding to sell real estate of an incompetent is an im rem pro- 
ceeding made on behalf of the ward. '** The proceeding is altogether statu- 
tory and the steps taken must be in substantial compliance with the statute 
or the transaction may be nugatory and void so far as the interest of the 
ward is concerned. *”° 


Lease. It is the duty of a guardian and conservator to lease the lands 
of his ward and he is liable for whatever might have been received by a 
faithful discharge of those duties. '*° In this connection it should be noted 
that in McElbeny v. Musick ‘*' the court stressed that it is not the greatest 
amount of rents that can be made but the greatest amount that can be made 
taking into consideration the importance of preserving the estate. Although 
at common law the guardian or conservator had no power to lease lands, '** 
the Probate Act now makes provision for the leasing of the real estate of 
the ward by the guardian or conservator upon such terms and for such 
length of time as the court may authorize. *** 

(1) Duration of Lease. Although there was an inclination in some of 
the earlier cases to hold a lease void, beyond the minority of the ward 
Horner '** says that it seems under the Probate Act, by inference at least. 
the lease may now extend beyond minority due to the fact that after stating 
in substance that the manner of giving notice rests in the discretion of the 
court, the Probate Act provides as follows: “Where the duration of the 
lease . . . does not extend beyond the minority of the ward, the court in its 
discretion may hear the petition without notice.” 

(2) Petition and Order. Before leasing real estate, a guardian or con- 
servator shall file in the Probate Court a verified petition setting forth a 
description of the real estate, its improvements, probable rental value, and 


™ Ibid. 
™ Heisen v. Heisen, 145 Ill. 658, 34 NE. 597, 21 L.R.A. 434 (1893). 

™ Webster v. Conley, 46 Ill. 13, 92 Am. Dec. 234 (1867). 

™ Spring v. Kane, 86 Ill. $80 (1877). 

™* Merritt v. Simpson, 41 Ill. 391 (1866); Young v. Dowling, 15 Hl. 481 (1854). 
™ Clark v. Burnside, 15 Ill. 62 (1853). 

™ 63 Ill. 328 (1872). 

™ Webster v. Conley, 46 Ill. 13 (1867). 

“Iu. Rev. Srar., c. 3, § 373 (1949). 

™ 2 Horner, op. cit. supra note $4, $ § 1129, 1130 
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the amounts of rent to be paid thereunder. A copy of the proposed lease 
shall also be attached to the petition. '** As noted in the paragraph pre- 
ceding, the manner of giving notice rests in the discretion of the court. 
Although an order of court is necessary for a valid lease, it has been held 
that a lease of the ward’s real estate by a guardian without approval of the 
court is voidable only and binding until set aside by the court. *** 


Mortgage and Sale. A guardian or conservator may by leave of the 
Probate Court, and upon such terms as the court directs, sell or mortgage the 
ward's real estate or any interest therein or the right to mine and obtain 
minerals or the right to drill and obtain oil or gas therefrom, when the 
court deems it necessary and expedient for the support and education of the 
persons entitled thereto under the Probate Act, for the payment of debts of 
the ward or for reinvestment. '*’ Our county and probate courts now 
largely fill the place once occupied by the courts of chancery with respect 
to the property of minors and incompetents and our Supreme Court has 
said that it is the duty of such courts to guard with special care the interests 
of the wards. *** Such courts, in acting upon the petition of a guardian or 
conservator for the sale of his ward’s lands, exercise a jurisdiction general 
in mature, and the question of the necessity or advisability of selling the 
property is determined by the order of sale and cannot be reviewed col- 
laterally. The governing principle in the management of property be- 
longing to a minor or a person of unsound mind is the furtherance of his 
interest, and while his property may be converted from realty to personalty 
whenever it appears to be for his interest, the court considers only the situ- 
ation of the ward and does nothing to alter his property but takes care that 
he shall find his estate as nearly as possible in its original condition. '* 
Although 2 purchaser in good faith is protected against irregularities of the 
county or probate court in ordering the sale *° the rule of caveat emptor 
does apply and the guardian or conservator does not warrant title and is 
not bound to furnish a merchantable title. 


(1) Prerequisites. Proceedings for leave to sell or mortgage shall be 
imstituted in the Probate Court of the county where letters were issued and 
the practice shall be the same as in civil cases except as otherwise provided 
by the Probate Act.*** The petition for leave to sell or mortgage a ward’s 
real estate shall be verified and shall state the facts and circumstances upon 
which it is founded, the condition of the estate, a particular description of 


lis. Kev. Sraz., c. 3, § 375 (1949). 

™ Field v. Herrick, 101 TL 110 (1881). 

“his. Rev. Star. c. 3, § 378, 392 (19949). 

* McCallum v. Cha Tile & Trust Co., 203 Ill. 142, 67 N.E. 823 (1903). 
“Lewis vy. Hill, 367 DL. 542, 56 N.E.2d 619 (1944). 

“ How v. Savdgrass, 315 Il. $46, 146 NLE. $62 (1925). 

“ hadrews v. (AcCusibver, 215 I. App. $36 Gd Dist. 1919). 

hss. Bey. Strat, c. 3, § W61 (1949). 
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the real estate, or of the mining, oil or gas rights involved, the approximate 
value thereof, the interest of the ward therein, and the nature and extent of 
all liens upon and other interests, if any, in the real estate, or in the mining, 
oil or gas rights, so far as they may be known to the petitioner. *** In Jili- 
nois Merchant's Trust Company v. Turner ‘* our Supreme Court held that 
a petition by a conservator was not objectionable for failing to state the 
condition of the estate or the detailed reasons for the sale, since the Probate 
Court’s jurisdiction, recited in the order of sale, must be conclusively pre- 
sumed. 


“All persons holding liens against or having an interest in the real estate, 
or in the mining, oil, or gas rights, or in any part thereof, described in the 
petition, in possession or otherwise, whose rights are sought to be affected 
by the decree, shall be made parties defendant, except that it shall not be 
necessary to give notice to, or name as a party defendant, a spouse of an 
heir or devisee in order to bar that spouse’s inchoate dower right.” ** 

In Dodge v. Cole '** the court said: “It is further claimed by appellant, 
that the proceeding by the conservator to sell the land was adversary to his 
ward, and therefore the ward should have been made a party, and that not 
having been done, the court was without jurisdiction to render any decree 
in the case. We do not regard the proceeding adverse to the ward, but on 
the contrary, for her benefit.” Continuing the court said: “The petition 
prayed for a sale of the premises for the payment of existing indebtedness 
on account of her support and for her future maintenance, and, so far as 
its object was to provide means for her future support, it was clearly for 
her benefit, and it was not, therefore, necessary to make her a party.” The 
authors of Illinois Probate Act Annotated, however, feel that the section 
requires the ward to be made a defendant and that the proceedings become 
adversarial in nature. ‘47 


Grigsby, in his discussion of this section states that he is not convinced 
that wards are adverse parties in the sense that they are no longer repre- 
sented by the conservator or guardian and must be made defendants. *** 
His reasoning is based upon the words of the section mentioning spouses 
of heirs or devisees and omitting the spouses of incompetents or minors. In 
fairness to the authors of Illinois Probate Act Annotated, it should be noted 
that these words were added to the section after their edition had been pub- 
lished. However, Grigsby expresses the thoughts of many attorneys by 
the following: “But the careful lawyer will, unal the courts or the legis- 


Id. § 383. 

¢ 341 Ill. 101, 173 N.E. §2 (1930). 

“Iu. Rev. Srat., c. 3, § 384 (1949). 

97 I]. 338, 364, 37 Am. Rep. Lil, 122 (188). 
“"Tuuinois Paonare Act Annorarep § 230 (1940) 
“2 Gaiasay, ILLinois Reat Properry § 668 (198). 
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lature clarify the law, make the wards defendants and have them served 
with process.” **° 


The court shall appoint a guardian ad litem for any parties to the 
proceeding who are minors or incompetent persons and who are not rep- 
resented by a guardian or conservator. If it appears that any person not in 
being may be entitled to any interest in the property sought to be sold or 
mortgaged, the Probate Court shall appoint a guardian ad litem to represent 
the interest in the proceeding and to defend the proceeding on behalf of 
the person not in being, and any judgment or decree rendered shall be as 
effective for all purposes as though the person not in being was a party to 
the proceeding. '* If the wards and the guardians or conservators are in 
adverse positions, the ward is probably not represented by the guardian or 
conservator and a guardian ad litem should be appointed. Summons shall 
be issued, served, and returned as in other civil cases. '®! 


(2) Procedural Steps. The court may appoint not to exceed three 
disinterested appraisers, who shall make an appraisal and report their re- 
sults in writing to the court. The court shall fix a reasonable sum for the 
services of the appraisers, which, with the expenses of the appraisal, shall 
be allowed as costs. If an appraisal is made the sale shall not be made for a 
sum less than two-thirds of the appraised value of the property to be sold, 
but each tract need not bring two-thirds of its appraised value if the total 
sum received for all tracts equals two-thirds of the value of all of the tracts 
so appraised. *** Where it appears that a sale was regularly and fairly con- 
ducted and the order of court has been complied with, the purchaser will 
be entitled to hold the property unless the inadequacy of price requires that 
the sale be set aside. *** Sometime prior to the entering of the decree au- 
thorizing the sale or mortgage, the petitioner shall file a special bond as 
ponies in Section 307 of the Probate Act.*** No security is required of 

a person who is excused by a will from giving security and no greater se- 
curity than is specified by the will is required. '** Corporations qualified 
to administer trusts in Illinois are excused from filing a bond. ** Although 
the failure to require additional bond for the sale of real estate does not in- 
validate the sale **’ a surety who did not limit its liability to proceeds of 
real estate but executed a bond general in form was liable for its propor- 


“Id. at 65 

“his Kev. Srat., c. 3, § 386 (1949). 

™ Id. § 385 
$ 
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* Ayers v. Baumgarten, 15 UL 444 (1854). 

“hss. Kev. Seer, c. 3, § 387 (1949). 

™ Id. $ 307 

“Id. $ 2h 

” ¥ rothanyhani v. Perry, 197 Ul. 418, 4 N.E, 270 (1902). 








2S ine 





4 








Summer] MANAGEMENT OF ESTATES 289 


tionate share for the shortage of the conservator, even though the particular 
real estate was never sold. '** 

Every public sale under this section of the Probate Act shal] be held 
between the hours of ten o’clock in the forenoon and five o’clock in the 
afternoon of the same day. Notice of the time, place, and terms of holding 
the sale shall be published once each week for three successive weeks, the 
first publication to be not less than twenty-five days prior to the sale, in 
some newspaper published in the county where the property sought to be 
sold, or the greater part of the property lies. °° Rule 26 of the Rules of 
Probate Court of Cook County requires that an order directing public sale 
provide where the sale shall be held in that county. The decree purporting 
to authorize a sale where the record failed to show notice was given to the 
parties in interest will be void for want of jurisdiction and may be collater- 
ally attacked. '*° The court has very broad discretion concerning the sale 
and mortgage of real estate. It may investigate and determine questions of 
title, settle and adjust priority of liens, assign dower and set off home- 
stead. '*' It also may designate the place and manner of holding the sale, 
whether private or public, and whether for cash or on reasonable credit. *** 
In addition, when only mining, oil or gas rights are involved, it may require 
security of the purchaser and may direct that the sale be made on a royalty 
or lump sum basis in such manner and upon such terms as may appear to 
the court to be to the best interest of the estate. *** Our Supreme Court has 
said that the court is the real vendor in a sale of realty and the legal repre- 
sentative is merely its agent for the purpose of securing offers of a sale 
which the court, in its discretion, may accept or reject. *** Although the 
case involved the sale of real estate by an administrator to pay debts, it 
would seem that the principle of the law is the same. “Conveyances by 
conservators are, in no sense, to be regarded as conveyances by the lunatic. 
They are conveyances made by the law for the benefit of the lunatic and 
are analogous to conveyances by guardians and administrators.” **° 

Within ten days after making a sale the petitioner is required to file in 
the court authorizing the sale a verified report describing the property sold, 
the terms of the sale, the name of the purchaser, and the manner in which 
the decree was executed. Within five days after the time for filing the re- 
port of sale has expired, any person interested in the property sold may file 


“* People for use of Gary-Wheaton Bank v. Shepard, 303 Ill. App. 227, 25 NE2d 
112 (2d Dist. 1940). 
“*Itt. Rev. Srar., c. 3, § 390 (1949). 
“ Musgrave v. Conover, 85 Ill. 374 (1877). 
 Iuv. Rev. Srat., c. 3, § 388 (1949). 
8 Id. § 389. 
” Ibid. 
“*Ehrgott v. Seaborn, 363 Ul. 292, 2 N.E2d 99 (1936). 
Gardner v. Maroney, 95 Hl. $52, $58 (1880). 
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objections to the report. Upon the hearing the court may approve the re- 
port and confirm the sale or disapprove the report and order the property 
to be resold. '** It is well established that the highest bidder whose bid has 
been reported to the court acquires no interest in or right to the land for a 
sale is not complete or binding until confirmed by the court which ordered 
it. *** Furthermore, the discretion exercised by the court in approving or 
disapproving a sale will not be disturbed by a court of review unless that 
discretion has been abused. ** 


Within thirty days after the court approves the report of the sale, it is 
the duty of the petitioner to execute and deliver to the purchaser the deed 
or other conveyance of the interest sold. ‘** It is also the duty of the guard- 
ian or conservator to account for the proceeds of every sale or mortgage 
in his next current or final account.‘ Although the proceeds of a sale 
must be used for the purpose contemplated by the court in ordering the 
sale *" the purchaser is not bound to see to the application of the proceeds 
of sale. *** 


(3) Foreclosure. No provision is contained in the Probate Act for 
the foreclosure of mortgages except that strict foreclosure of a mortgage 
of a ward's real estate made under order of the probate court is prohibited 
and redemption is allowed as is provided by law in cases of sales under 
execution upon common law judgments. ** 


(4) Other Provisions. Mention should also be made that the Probate 
Act has provisions for (1) a successor in office to execute the deed, con- 
veyance, or mortgage in the same manner as if he had been the original 
petitioner *** (2) the joining in the execution and delivery of a deed or 
mortgage in the name of the ward or to otherwise release or convey the 
right of the ward to inchoate dower or homestead '"* (3) the assent in writ- 
ing on behalf of the ward to the sale of the homestead or other interest of 
the ward pursuant to the direction of the court by which the guardian or 
conservator was appointed '* (4) the coercion by the Probate Court to 
make the guardian or conservator perform such acts as may be necessary to 
sell or mortgage the real estate or interest of the ward '”’ and (5) provision 


“is Rev. Stat. c. 3, § 393 (1949). 

™ Anderson v. Anderson, 338 Ill. 309, 170 N.E. 212 (1930). 
Ibid. 

“ts. Rev. Srat., c. 3, § 394 (1949). 

™ Id. § 396 

” Kingsbury v. Powers, 131 Ill. 182, 22 N.E. 479 (1889). 

™ Allman v. Taylor, 101 IML 185 (1881); Mulford v. Beveridge, 78 Ill. 455 (1875). 
his, Rev. Srat., c. 3, § 399 (1949). 

"414. § 395 

1d. § 376 

"14, § 377 
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. for the validation of sales and mortgages made pursuant to the statute. ?”* 


(5) Guardian or Conservator as Purchaser. The law will not permit 
a guardian or conservator to purchase from himself or at his own sale either 
directly or indirectly, regardless of the fairness of the sale or the adequacy 
of the price. Such sales will be set aside in equity at the election of the 
ward.’ The sale is also voidable if the husband or wife of the personal 
representative becomes the purchaser. **° The attorney for the estate acts 
in a fiduciary capacity toward the estate and is likewise not permitted to 
purchase the real estate. *** The court has even gone so far as to say that a 
sale made to the wife of the judge who approved the report for sale would 
be set aside. *** A purchaser of property who has notice that a guardian 
has wrongfully acquired it from himself as trustee, takes title subject to 
the same equities as when it was in the guardian’s hands and the sale is void- 
able. 1° 


ACCOUNTING AND SETTLEMENT 


At common law, a guardian or conservator excepting a guardian in 
chivalry who owned the rents and profits from the land was permitted to 
use the funds of his ward or of the estate for his own purposes, being bound 
only to make an accounting when an accounting became due. *** The ac- 
counting was rendered to a chancery court who had the jurisdiction to 
compel an accounting before as well as after the guardianship terminated. 
These chancery powers have now been extended to the county and probate 
courts for the Probate Act now provides that these courts may enforce the 
settlement of estates of minors and incompetents by citation.*** If the 
guardian or conservator fails to appear in court after being served, the 
court may order him brought in by the sheriff and he may be dealt with as 
for contempt and removed from office as guardian or conservator. *** 


Voluntary 


Under the Probate Act it is the duty of the guardian or conservator to 
present an accounting to the court which issued his letters. The account- 
ing must be verified and shall state the receipts and disbursements of the 
guardian or conservator since his last accounting, all of the personal estate 


™ Id. §§ 401, 402. 

Blake v. Blake, 260 Ill. 70, 102 N.E. 1007 (1913). 

™ Lagger v. Mutual Union Loan & Bldg. Assn. of Chicago, 146 Ill. 283, 33 NE. 
946 (1893). Case involves administrator's sale, but there is no difference in principle. 

™ Shearman v. Cooper, 29 Ill. 314, 128 N.E. 559 (1920). 

™ Hoskinson v. Jaquess, 54 Ill. App. 59 (4th Dist. 1894). 

™ Blake v. Blake, 260 Ill. 70, 102 N.E. 1007 (1913). 

“People v. Birket, 254 Ill. App. 96 (2d Dist. 1929), aff'd, 342 Ul. 333, 174 NE. 
388 (1931). 

“Iu. Rev. Srat., c. 3, § 467 (1949). 

“Id. § 468. 
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on hand, and shall be accompanied by such evidence of the disbursements 
as the court may require. In addition, the court may require the guardian 
or conservator to produce satisfactory evidence that he has in his possession 
or control the personal estate described in the account. *** 


Frequency 


The account shall be rendered within thirty days after the expiration 
of one year after the issuance of letters, within thirty days after the termi- 
nation of office or in either case, within such further time as the court may 
allow and whenever required by the court until the guardianship or con- 
servatorship has terminated. *** 


Presentation and Content of Accounting 


Who May Present Account. “If a guardian or conservator dies or is 
adjudged insane before he is discharged, the surety on his bond, or his 
executor, administrator, conservator or any of his heirs, legatees, or devisees 
may present an accounting on his behalf.” '** In the event of the removal 
from office of the guardian or conservator and his failure or refusal to file 
an account within the time fixed by the court, the surety on his bond may 
file the account.** Moreover, the Probate Court may state an account on 
behalf of a guardian or conservator when he dies or is adjudged insane and 
a complete and true account is not presented in his behalf to the court with- 
in sixty days after death or adjudication of insanity or when the guardian 
or conservator fails or refuses to present a complete and true account as 
required by law. When entered of record the account is binding and con- 
clusive against the guardian or conservator and the surety on his bond. *” 


Charges and Credits. Inasmuch as a guardian or conservator is charged 
with all personal property which comes into his possession, or which, by the 
exercise of reasonable diligence might have come into his possession, he is 
entitled to credit himself with all expenses reasonably incurred in the proper 
performance of his trust.**? These expenses include interest and principal 
payments on mortgages, *** improvements and repairs, ** expenses incurred 
in the operation of the ward’s business, ** and payment of taxes.1% Un- 
authorized acts of a guardian or conservator, even if done in good faith, 
are at his own risk. However, if they prove beneficial to the ward the 


™ Id. § 463. 
” Ibid. 

” Id. § 473. 

“Id. § 474. 

™ Id. § 475. 

12 RCL. 1156 (1916). 

Cheney y. Roodhouse, 135 Il. 257, 25 N.E. 1019 (1890). 
* Ibid. 

12 RCL. 1157 (1916). 

Wright v. Comley, 14 Il. App. 551 (4th Dist. 1885). 
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_court will sometimes adopt them, especially if the court would have di- 
rected them if asked beforehand." Since one of the chief objects of the 
guardianship or conservatorship is to insure the application of the ward’s 
estate to his maintenance, if an incompetent, and to his maintenance and 
education if a minor, reasonable expenditures for those purposes, taking 
into consideration the ward’s means, prospects, and capacity, are a proper 
credit in the guardian’s or conservator’s account. '** 

Since the Probate Act provides that the guardian or conservator '* 
and his attorney *° shall be allowed a reasonable compensation for their 
services, it would appear that the guardian or conservator may take credit 
for this expenditure in his account. A guardian or conservator, however, 
may not willfully or recklessly incur costs and expenses in litigation where 
he knows, or where, by the exercise of ordinary prudence and caution, he 
should have known, there is no necessity for litigation. But if he has reason 
to believe that the claim made against the estate is unjust and illegal, or for 
too large an amount, it is his duty to refuse its payment, and resist litigation 
brought to coerce the payment, unless it shall appear that he knew, or by 
the exercise of ordinary prudence and caution should have known, the ex- 
pense of resistance would greatly exceed any probable benefits resulting 
therefrom. ?% 


Notice. Notice of the hearing on any final account of a guardian or 
conservator shall be given to the ward if he is living and to such other 
sons and in such manner as the court directs. If notice of the hearing on 
any account except the final account of a guardian or conservator is served 
on the ward at least ten days before the hearing on the account and the 
court appoints a guardian ad litem to represent the ward at the hearing, in 
the absence of fraud, accident, or mistake the account as approved is bind- 
ing upon the ward. In addition to notice, a copy of the account shall also 
be given to the chief attorney for the Administrator of Veterans Affairs at 
least ten days before the hearing if any part of the ward’s estate is derived 
from the Veterans Administration. *°* 


Payment and Delivery to Ward. The office of a guardian or con- 
servator terminates when the ward dies, attains his majority if a minor, the 
guardian or conservator dies, or the letters of the guardian or conservator 
are revoked and as to the right of the custody and education of a female 
ward when she marries. *°* ‘ 


*' Cheney v. Roodhouse, 135 Ill. 257, 25 N.E. 1019 (1890). 
“12 R.CL. 1157 (1916). 

“ Int. Rev. Srat., c. 3, § 490 (1949). 

™ Id. § 491. 

™ Kingsbury v. Powers, 131 Ill. 182, 22 N.E. 479 (1889). 
“Tur. Rev. Srar., c. 3, § 464 (1949). 

™ Id. § 466. 
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On final settlement of the estate of a minor or incompetent or sooner 
if the court directs, the guardian or conservator shall pay and deliver the 
estate and title papers of the ward then in his hands or with which he is 
charged to the person entitled thereto. 7° 


Current accounts of guardians and conservators are usually ex parte 
proceedings which court approval makes only prima facie correct**® but 
when they are attacked by the ward on final settlement the burden is on him 
to overcome the presumption before the guardian is called upon to estab- 
lish its correctness, unless the account, upon its face, shows the allowance 
of improper items. *°* However, a final account made upon notice which 
is approved by the probate court is a judgment of the court, which be- 
comes res judicata, and can only be reopened on such proof of fraud or 
mistake as would justify the opening of any other judgment. 7° 


Deposit of Unclaimed Money. When the receipt of a ward, a dis- 
tributee of his estate, or a claimant cannot be obtained, the guardian or con- 
servator may deposit with the county treasurer of the county in which the 
estate is being administered the money in his hands payable to the person 
so entitled thereto. The county treasurer shall give the guardian or con- 
servator a receipt therefor which shall be filed in the Probate Court and 
the person entitled to the money deposited may obtain it upon application 
to the Probate Court and satisfactory proof of his right thereto. 7° 


In Cook County the local rules greatly amplify the statutory require- 
ments. *** Among other things, these rules require (a) annual accountings 
of guardians or conservators with exhibition of all moneys and securities on 
hand unless excused by court, except in the case of banks and trust compa- 
nies who are not required to file accounts, after filing the first account, 
more often than once every three years following the end of the first year 
of administration of the estate, unless so ordered by the court, 7° (b) giv- 
ing of ten days’ notice of hearing to persons entitled to notice of motions 
and claimants having unpaid claims, ** (c) that each account be accompa- 
nied by a report containing specified information, ** (d) that disburse- 


™ Id. § 465. 

™ Hess v. Griffith, 186 Ill. App. 609 (4th Dist. 1914); Wilcox v. Parker, 23 Ill. App. 
429 (4th Dist. 1887). 

™ Railsback v. Williamson, 88 Ill. 494 (1878); Bruce v. Doolittle, 81 Ill. 103 (1876); 
Bond v. Lockwood, 33 Ill. 212 (1864). 

™ People v. Seelye, 146 Ill. 189, 32 N.E. 458 (1892); Gillette v. Wiley, 126 Ill. 310, 
19 NE. 287, 9 Am. Sc. Rep. 587 (1888); Jessup v. Jessup, 102 Ill. 480 (1882). 

try. Rev. Srat., c. 3, § 477 (1949). 

™ Chapter VIII of 1949 Rules of Practice of the Probate Court of Cook County, 
Llinois. 

™ Id. Rule 35 and general order of Probate Court of Cook County to amend 
Rule 35 with respect to accountings filed by banks and trust companies. 

™ Id, Rule 35. 

™ Id. Rule 36. 
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_ ments be supported by vouchers to be presented in a specified manner, *** 


and (e) all fees due to the clerk must be paid before the account is pre- 
sented. ** If the account is made as a final one, in connection with resigna- 
tion or removal of the representative, it will not be heard until examined by 
his successor, if one has been appointed, and the result of such examination 
and the successor’s recommendation indorsed thereon. 7° In addition, it is 
required in connection with final settlement of an estate, that the ward 
appear in person and acknowledge settlement unless his personal appear- 
ance is waived by the court and the submission of proof of the payment of 
taxes. 71° 
Enforced by Citation 


If a guardian or conservator fails or refuses to make settlement within 
thirty days after the expiration of the time provided by this act, the probate 
court may order a citation to issue directing the respondent to appear on 
the return day designated in the citation and to make settlement of the 
estate of the ward or to show cause why settlement has not been made. 
The citation shall be served not less than ten days before the return day 
designated therein and shall be served and returned in the manner provided 
in civil cases. If the respondent appears in court on the return of the cita- 
tion and fails or refuses to make settlement within the time ordered by the 
court or to show cause why settlement is not made, he may be dealt with 
as for contempt and may be removed from office.*** Where settlement 
is made under compulsion, it is neither an action at law or in equity, but the 
exercise of a summary power conferred upon the court.** As a matter 
of fact, the citation is merely a method provided to ascertain the sum for 
which the guardian or conservator is chargeable in court and is the proper 
mode in most cases to lay a foundation for proceedings against the sure- 
ties. 22° 


Body Attachments 


“If after being so served with the citation the respondent fails to appear 
before the court on the return day designated in the citation the court may 
order an attachment to issue requiring the sheriff to bring the body of the 
respondent before the court forthwith. If after being so attached the re- 
spondent fails to make settlement under the orders of the court, he may be 
dealt with as for contempt and may be removed as guardian or conserva- 
tor.” 22° 


8 Id. Rule 37. 

4 Id, Rule 38. 

8 Id. Rule 40. 

#8 Id. Rules 39, 41. 

™" Iu. Rev. Srat., c. 3, § 467 (1949). 
™ Kingsburry v. Hutton, 140 Ill. 603, 30 N.E. 600 (1892). 
™ Gilbert v. Guptill, 34 Ill. 112 (1864). 

™ Tut. Rev. Srat., c. 3, § 468 (1949). 
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In the event a guardian or conservator fails or refuses to pay any money 
or deliver any property to a person entitled thereto in pursuance of the 
lawful order of the Probate Court within thirty days after demand there- 
for is made upon him, except for good cause shown, upon the verified peti- 
tion of any interested party or on the court’s own motion, the court may 
order an attachment to issue requiring the sheriff to bring the body of the 
respondent before the court forthwith and may commit him to jail until he 
complies with the order of the court or until he is discharged by due course 
of law and may remove him as guardian or conservator. *** The order of 
the Probate Court is not a judgment upon which execution can issue, but 
the only method of enforcement provided by the statute is to commit the 
guardian or conservator to jail until the order has been complied with. ? 


Costs Payable by Respondent 


The cost of the citation and attachment shall be paid by the delinquent 
respondent and the court may enter judgment therefor. ?*° 


Devastavit 


“The failure or refusal of a guardian or conservator to pay any money 
or deliver any property to the person entitled thereto in pursuance of the 
lawful order of the court within thirty days after demand therefor, amounts 
to a devastavit and an action upon the guardian or conservator’s bond may 
be forthwith instituted and maintained. The failure or refusal to pay or 
deliver is sufficient breach of the condition of the bond to authorize a re- 
covery thereon against the guardian or conservator and his surety or 
either.” *** Where the funds of the ward have been lost through invest- 
ments made without the court’s approval, the guardian or conservator will 
be held to have committed devastavit. ??° 


Administration of Deceased Ward’s Estate 


Upon the death of the ward, the guardian or conservator of his estate 
has full power and authority under the letters issued to him and subject to 
the direction of the court to administer the estate of the deceased ward 
without further letters of administration, as provided by the Probate Act, 
unless within thirty days after the death of the ward a petition is presented 
to the Probate Court of the proper county for the issuance of letters of ad- 
ministration. If letters of administration are issued on the petition, the ad- 
ministrator shall supersede the guardian or conservator in the administra- 
tion of the estate. In the event letters testamentary are issued on the will 


= 1d. § 469. 

™ Kingsburry v. Hutton, 140 Il. 603, 30 N.E. 600 (1892). 
Try. Rev. Srat., c. 3, § 470 (1949). 

™ 1d. § 471. 

> Cox v. Rice, 375 Ill. 357, 31 N.E.2d 786 (1940). 
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of the ward at any time after his death, the executor shall supersede the 
guardian or conservator in the administration of the estate. ** 


LIABILITIES OF GUARDIAN OR CONSERVATOR 
For His Own Wrongful Act or Omissions 


Surcharge 


The statute provides the guardian or conservator and the surety on his 
bond are liable to the ward, a successor or co-guardian or co-conservator, 
or to any person aggrieved thereby for any mismanagement of the ward’s 
estate committed to his care. The ward or other persons named above may 
institute and maintain an action against the fiduciary and his surety for all 
money and property which have come into his possession and are withheld 
or may have been wasted, embezzled, or misapplied and no satisfaction 
made therefor. #**. Should the guardian use the ward’s funds for his own 
benefit, he is chargeable with compound interest on the amount converted 
from the time of such conversion, *** or the ward may have the profits, if 
he prefers. 77° 

Removal 

The statute provides for the removal of a guardian or conservator for 
any one of several causes including his failure to file an inventory or to 
furnish sufficient bond or security, °° as required by other sections of the 
act. He may also be removed for other good causes not enumerated in the 
act. Our Supreme Court held in a very early case **! that a court of 
chancery may remove all guardians whenever it is satisfied the guardian is 
abusing his trust, or the interests of the ward require it. 


Loss of Compensation 
In cases where the guardian or conservator has neglected his duties 
and/or is subject to removal or surcharge, the court may also deprive him 
of his compensation. **? The statute allows the guardian or conservator 
reasonable compensation for his services rendered. *** Where objections 
are made to claims for services, the fiduciary must show the nature, extent, 
or reasonable value of services rendered. *** 


26 Tut. Rev. Stat., c. 3, § 476 (1949). 

1 Id. § 472. 

8 Rowan v. Kirkpatrick, 14 Ill. 1 (1852); Johnston v. Fletcher, 32 Ill. App. 589 (2d 
Dist. 1889). 

2° Bond v. Lockwood, 33 Ill. 212 (1864). 

7 Tut. Rev. Srat., c. 3, § 431 (1949). 

23 Cowls v. Cowls, 8 Ill. 435, 44 Am. Dec. 708 (1846). 

*™ People v. Birket, 254 Ill. App. 96 (2d Dist. 1929), aff’d., 342 Ill. 333, 174 NE. 
388 (1930); Bond v. Lockwood, 33 Ill. 212 (1864); Matter of Hall, 19 Ill. App. 295 (3d 
Dist. 1885). 

23 Trt. Rev. Start., c. 3, § 490 (1949). 

24 Nonnast v. Northern Trust Co., 374 Ill. 248, 29 N.E.2d 251 (1940). 
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For Ward’s Accounts or Omissions 


In the absence of statute, the general rule is that when relief or re- 
covery is sought against the ward, the suit may not be brought against the 
guardian, and the guardian cannot be sued personally for debts due solely 
from the ward. *** The guardian *** or conservator **’ of the estate under 
our statute is directed to appear for and represent his ward in all legal pro- 
ceedings unless another person is appointed for that purpose. But Section 
293 has been held not to have contemplated suits by or against the conserva- 
tor generally, and a judgment in ejectment should not be entered against 
the conservator as he has no title. 2** 


™ Geipelt v. Geipelt, 215 Il. App. 21 (1st Dist. 1919); 39 C.J.S. Guardian and 
Ward § 171, and cases cited. 

™ Iu. Rev. Srat., c. 3, § 293 (1949). 

™ Id. § 276. 

™ Scott v. Bassett, 194 Ill. 602, 62 N.E. 914 (1902). 
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Notes 


MENTAL CAPACITY REQUIRED TO 
EXERCISE A POWER OF APPOINTMENT 
OR CHANGE AN INSURANCE 
BENEFICIARY 


In determining whether a person has sufficient mental capacity to be 
allowed to exercise rights and powers, and incur duties and liabilities, indi- 
vidual facts and circumstances will always control. Yet, some standard 
must act as a guide for the submission of evidence and the decision of judge 
or jury. This note is concerned with the tests to be used in connection 
with two legal interests: the exercise of a power of appointment and the 
right to change a beneficiary under a life insurance policy. Concurrently, 
the liability of an insurance company for payment to a beneficiary under a 
change made while the insured was mentally incompetent, and the extent, 
if any, to which a conservator can exercise a power of appointment and the 
right to change a beneficiary will also be discussed. Similarly, the question 
of whether a person may exercise the power or right, which is the subject 
of discussion, while under the control of a conservator will be considered. 


EXERCISE OF A POWER OF APPOINTMENT 


Since a power of appointment is usually exercised by will or by deed, 
and often is limited to one or the other by the donor of the power, it logical- 
ly follows that the same tests of mental competency promulgated by the 
courts for testamentary and contractual capacity will of necessity apply 
to a power of appointment.* If the will or deed is upheld upon a contest 
as to the testator’s or grantor’s mental capacity, the exercise of the power 
of appointment will also be valid. 


Exercise by Will 


Whether a person is executing a will or a deed, the general test is that 
the testator or grantor must be able to understand the business in which be 


‘Sce Swart v. Security-First Nat. Bank of Los Angeles, 48 Cal. App2d 824, 120 
P.2d 697 (1942), where the trial court found that the exercise of a reserved power of 
appointment by a settlor was in the nature of a testamentary disposition of the : 
and that the decedent-settlor did not have sufficient mental capacity. On appeal, held, 
that the evidence supported the findings. Sims, Law or Fururs Inrerests $ 269 (1936) 
(Formal Requisites); Sucpen, Powers c. 12, § 1 (1861). 
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is engaged—the nature and effect of bis act.* However, the “business” of 
executing a will and the “business” of executing a deed are vastly different 
in most cases in the quantum of mental perception required.* Also, it must 
be kept in mind that the “test” of mental capacity above italicized and the 
“proof” or “evidence” of mental capacity may be different concepts. In 
the subsequent analysis, the usual case of a will or deed is discussed in re- 
spect to their different tests. But it should be pointed out that in a par- 
ticular case it is possible that a person may be mentally capable of executing 
a deed and not a will, although the contrary is most frequently true. 


It is well recognized that if the evidence shows that a testator has the 
mental capacity to transact the ordinary business affairs of life, he has the 
Capacity to execute a will, * unless he is under an insane delusion “with refer- 
ence to the subjects connected with the testamentary disposition of his 
property and the natural objects of his bounty” ® or is under undue in- 
fluence. Yet, the capacity to transact ordinary business is a higher standard 
than the law requires, as incompetency to transact ordinary business is not 
inconsistent with testamentary capacity.* The testator faces no adverse 
party in executing a will and has no need to exercise the same degree of 
judgment and reason that is necessary in making a contract or bargain. * 


? Wills: DeMarco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1948); Carnahan v. Hamil- 
ton, 265 Hl. 508, 107 N.E. 210 (1914); Rowcliffe v. Belson, 261 Ill. 566, 104 N.E. 268 
(1914); Austin v. Austin, 260 Ill. 299, 103 N.E. 268 (1913); Owen v. Crumbaugh, 228 
Ill. 380, 81 N.E. 1044 (1907). 

Deeds: Lucas v. Westray, 408 Ill. 243, 96 N.E.2d 623 (1951); McGlaughlin v. 
Pickerel, 381 Ill. 574, 46 N.E.2d 368 (1943); Johnson v. Lane, 369 Ill. 135, 15 NE2d 710 
(1938); Harri v. Travis, 349 Ill. 606, 182 N.E. 769 (1932); Thatcher v. Kramer, 347 
lll. 601, 180 NE. 434 (1932); Hoelscher v. Hoelscher, 322 Ill. 406, 153 N.E. 662 (1926); 

vy. Sisson, 310 Ill. 98, 141 NE. 427 (1923); Martin v. Harsh, 231 Ill. 384, 83 ‘N.E. 
164 (1907); Shea v. Murphy, 164 Ill. 614, 45 N.E. 1021 (1897); Argo v. Coffin, 142 Ill. 
368, 32 NE. 679 (1892); Peabody v. Kendall, 145 Ill. 519, 32 N.E. 674 (1892); Smoot, 
Tue Law or Insanity § 268 (1929). 

* Similarities in some instances will be discussed later. See Sharkey v. Sisson, 310 
Ill. 98, 141 NE. 427 (1932). 

*Quathamer v. Schoon, 370 Ill. 606, 611, 19 N.E.2d 750, 753 (1939) (“the stro: 
evidence of testamentary soundness of mind”); Belz v. Piepenbrink, 318 Ill. 528, 149 
NE. 483 (1925); Ravenscroft v. Stull, 280 Ill. 406, 117 N.E. 602 (1917); Carnahan v. 
Hamilton, 265 Ill. 508, 107 N.E. 210 (1914); Rawcliffe v. Belsen, 261 Ill. 566, 104 N.E. 
268 (1914); Ring v. Lawless, 190 Ill. 520, 60 N.E. 881 (1901); 39 ILL. B. J. 319, 320 
(1951). 

* Dowie v. Sutton, 227 Ill. 183, 202, 81 N.E. 395, 402 (1907); 57 Am. Jur., Wills, 
§ 68 (1948). 

*DeMarco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1948); Quathamer v. Schoon, 370 
lll. 606, 19 N.E.2d 750 (1939); Ravenscroft v. Scull, 280 Ill. 406, 117 N.E. 602 (1917); 
Rawcliffe v. Belson, 261 Ill. 566, 104 N.E. 268 (1914); Kellan v. Kellan, 258 Ill. 256, 101 
NE. 614 (1913); Hurley v. Caldwell, 244 Ill. 448, 91 N.E. 654 (1910); Waugh v. Moan, 
200 Ill. 298, 65 N.E. 713 (1902); Ring v. Lawless, 190 Ill. §20, 60 N.E. 881 (1901). 

"In re Weedman’s Estate, 254 Ill. 504, 98 N.E. 956 (1912); Ring v. Lawless, 190 
Ill. §20, 60 N.E. 881 (1901). 
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In any case, the testator need not be free of all mental imperfections.* In 


* executing a will, all that is required is that the testator at the time of execut- 


ing the will have the ability to comprehend the nature of his act and his 
property, the natural objects of his bounty, and be able to form some ra- 
tional plan in relation thereto.® Furthermore, it is not necessary to prove 
that he actually recalled the natural objects of his bounty, but only that he 
had the capacity to know them.*® Again, the quantum of mental capacity 
necessary will also vary with the size and complexity of his estate, and the 
complexity of its disposition. '* It must be remembered that mere feeble- 
ness, old age, and disease will not of themselves render the testator incapable 
of executing a valid will.’? Nor will the fact that he does not include in 
his will those who would normally be considered the natural objects of his 
bounty, in itself, void the will, ** unless an insane delusion in respect to these 
objects is shown. ** 

Though the period of time when the testator must have the requisite 
mental capacity is at the execution of the will, the courts will allow proof 
of testamentary capacity to be shown by both prior and subsequent trans- 
actions, circumstances, and opinions, subject only to the limitation of re- 
moteness. ** Furthermore, the proof necessary to set aside a will must be 
“clearly preponderate”. ** 

Exercise by Deed 

Again, we find that if a person is capable of transacting ordinary busi- 

ness, that is proof of sufficient mental capacity to execute a deed.** This 


* Applehans v. Jurgenson, 336 Ill. 427, 168 N.E. 327 (1929); Campbell v. Campbell, 
130 Ill. 466, 22 N.E. 620 (1889); Wilson v. Bell, 315 Il. App. 418, 43 N-E.2d 162 (ist 
Dist. 1942). 

* DeMarco v. McGill, 402 Hl. 46, 83 N.E.2d 313 (1948); Applehans v. Jurgenson. 
336 Ill. 427, 168 N.E. 327 (1929); Austin v. Austin, 260 Ill. 299, 103 NE. 268 (1913); 
Jorn v. Tollett, 341 Ill. App. 240, 93 N.E.2d 82 (2d Dist. 1950); Auerbach v. Continental 
Illinois Nat. B. & T. Co., 340 Ill. App. 64, 91 N.E.2d 144 (Ist Dist. 1950). For a good 
discussion on instructions to a jury on mental competency necessary to execute a will, 
see Hackersmith v. Cox, 407 Ill. 321, 95 N.E.2d 464 (1950). 

Int. Rev. Star., c. 3, § 193 (1949): “Every person of the age of eighteen years who 
is of sound mind and memory has power to devise and bequeath by will the real and 
personal estate which he has at the time of his death.” (Italics added) 

* George v. Moorhead, 399 Ill. 497, 78 N.E.2d 216 (1948); Auerbach v. Continental 
Illinois Nat. B. & T. Co., 340 Ill. App. 64, 91 N.E.2d 144 (Ist Dist. 1950). 

* Dillman v. McDaniel, 222 itt 276, 78 N.E. 591 (1906); Campbell v. Campbell, 
130 Ill. 466, 22 N.E. 620 (1889). 

* Owen v. Crumbaugh, 228 Ill. 380, 81 N.E. 1044 (1907); Auerbach v. Continental 
Illinois Nat. B. & T. Co., 340 Ill. App. 64, 91 N.E.2d 144 (lst Dist. 1950); Wilson v. 
Bell, 315 Ill. App. 418, 43 N.E.2d 162 (1st Dist. 1942). 

* Quathamer v. Schoon, 370 Ill. 606, 19 N.E.2d 750 (1939); Applehans v. Jurgen- 
son, 336 Ill. 427, 168 N.E. 327 (1929); Auerbach v. Continental Illinois Nat. B. & T. Co., 
340 Ill. App. 64, 91 N.E.2d 144 (ist Dist. 1950). 

“See note 5 supra. 

*See Note, 168 A.L.R. 969 (1947); 57 Am Jur, Wills $ 68 (1948). 

* Wilkinson v. Service, 249 Ill. 146, 9 N.E. 50 (1911). 

“ Lucas v. Westray, 408 Ill. 243, 96 N.E.2d 623 (1951); Greene v. Maxwell, 251 
Ill. 335, 96 N.E. 227 (1911); Ring v. Lawless, 190 Ill. 520, 60 N.E. 881 (1901); Peabody 
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may well be the controlling evidence in all cases other than in deeds of gift, 
since the mental capacity required to make a valid deed is higher than that 
necessary for a valid will, '* in the usual case.’® It would seem that for the 
grantor to be able to understand the “business” in which he is engaged, *° 
in all cases where proof of various transactions is available, ** means the 
ordinary business affairs of life, and does not mean the mere execution of 
the deed. *® While the more recent decisions have emphasized the grantor’s 
ability to comprehend the nature of the act in which he is engaged and the 
ability to exercise his will in respect thereto, still the primary proof has re- 
mained his ability to transact ordinary business. ** The foundation cases of 
Peabody v. Kendall ** and Ring v. Lawless ** clearly state that the test “neces- 
sary to enable a grantor to make a valid deed is that he is capable of under- 
standing in a reasonable manner the nature and effect of the act in which 
he is engaged,” and, “That he has such capacity may be shown by proof 
that he is capable of transacting ordinary business affairs wherein his inter- 
est is involved.” ** The higher test of mental capacity necessary to execute 
a deed than that required to execute a will is due to the fact that “ordinary 
business transactions (involve) a contest of judgment, reason, and experi- 
ence, and the exercise of mental powers not necessary in the testamentary 
disposition of property”. *” The grantor must always be able to protect his 


v. Kendall, 145 Ill. 519, 32 N.E. 674 (1892); see Mohrbacker v. Dunlop, 405 Ill. 86, 88, 
89 N.E.2d 792, 793 (1950); West v. LePage, 381 Ill. 131, 133, 44 N.E.2d 855, 856 (1942); 
Smoot, THe Law or Insanrry § 269 (1929). 

* McGlaughlin v. Pickerel, 381 Ill. 574, 46 N.E.2d 368 (1943). 

*It would be possible, though not a usual case, to have a pore competent to 
execute a simple contract, but not competent to execute a will use of the com- 
plexity of the will due to the nature of the testator’s property. 


* See note 2 supra. 

= Where no business transaction can be shown, at the time in question, “still if he 
has capacity to comprehend and act rationally in the transaction in which he is engaged, 
if he can understand the nature of his business and the effect of what he is doing, and 
can exercise his will with reference thereto, his acts will be valid.” Martin v. Harsh, 
231 Ill. 384, 389, 83 N_E. 164, 166 (1907). 

™ Greene v. Maxwell, 251 Ill. 335, 340, 96 N.E. 227, 228 (1911) (“It is not enough 
to sustain this conveyance that the grantor comprehended that he was making a deed 
of the property . . . he must have ability to transact ordinary business.”) 

* McGlaughlin v. Pickerel, 381 Ill. 574, 46 N.E.2d 368 (1943); Thatcher v. Kramer, 
347 Lil. 601, 180 NE. 434 (1932); Weller v. Copeland, 285 Ll. 150, 120 N.E. 578 (1918) 
(contract); Beard v. Baxter, 258 Ill. App. 340 (3d Dist. 1930) (promissory notes); see 
Mohrbacker v. Dunlop, 405 Ll. 86, 88, 89 N.E.2d 792, 793 (1950); West v. LePage, 381 
Ill. 131, 133, 44 N.E.2d 855, 856 (1942). 


145 Ill. 519, 32 N.E. 674 (1892). 

* 190 Ill. 520, 60 NE. 881 (1901). 

* Id. at 532, 60 NE. at 885. 

* Greene v. Maxwell, 251 Il. 335, 340, 96 N.E. 227, 229 (1911). 
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own interests in order to execute a valid deed, ?* and where factors of fraud 
enter into the transaction, together with mental weakness which may not of 
itself be sufficient to set aside the deed, the conveyance will be voided. * 
It is as true with deeds as with wills that perfect mental health is not neces- 
sary. Mere old age, eccentricity, and partial senility will not of themselves 
warrant setting aside a deed. *° 


We now come to that class of deeds where there is no “antagonist” to 
meet and possibly no consideration involved. In Sharkey v. Sisson, ** a con- 
servator attempted to have two deeds set aside. The grantees were a sister- 
in-law of the alleged incompetent, and a lifetime friend. Both deeds re- 
served a life estate to the grantor. The Court held that “the test of mental 
capacity to make a deed is that the grantor must have sufficient mind and 
memory to comprehend the nature and effect of his act. The deeds were 
a voluntary settlement, reserving to the grantor a life estate, and required 
no greater mental capacity than is required to make a will.” ** The Sharkey 
case was followed by Harrington v. Travis, ** Johnson v. Lane, ** and Mc- 
Glaughlin v. Pickerel,** all involving deeds from the grantor to a relative 
with reservation of a life estate, and in all the court held that no greater 
capacity was required than that necessary to make a will. It is clear, then, 
that a voluntary settlement by deed with reservation of a life estate requires 
only testamentary capacity to be valid. Furthermore, in those cases of con- 
veyances from father to son even without reservation of a life estate, it 
seems that the court will not demand strict proof of ability to transact 
business, ** since again we have no adverse party. 


In summary, it would appear that when a party exercises a power of 
appointment by deed, the proof of mental capacity will vary according to 
whether it is a business transaction with a stranger, a business transaction 
with a relative, an absolute gift to a relative or friend, or a gift to a relative 
or friend with reservation of a life estate. 


* Crosby v. Dorward, 248 Ill. 471, 94 N.E. 78 (1911). 


* Page v. Keeves, 362 Ill. 64, 199 N.E. 131 (1935); Thatcher v. Kramer, 347 Ill. 
601, 180 N.E. 434 (1932). 


* Crosby v. Dorward, 248 Ill. 471, 94 N.E. 78 (1911); Martin v. Harsh, 231 Ill. 384, 
83 N.E. 164 (1907); 16 Am. Jur., Deeds, § 85 (1938). 


* 310 Ill. 98, 141 N.E. 427 (1923). 
* Id. at 114, 141 N.E. at 433. 

* 349 Ill. 606, 182 N.&. 769 (1932). 
* 369 Ill. 135, 15 N.E.2d 710 (1938). 
* 381 Ill. 574, 46 N.E.2d 368 (1943). 


* Hoelscher v. Hoelscher, 322 Ill. 406, 153 N.E. 662 (1926); Argo v. Coffin, 142 
lll. 368, 32 N.E. 679 (1892) (consideration and reservation of wife’s dower interest); 
Lindsey v. Lindsey, 50 Ill. 79 (1869) (consideration). 
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EXERCISE OF A RIGHT TO CHANGE A BENEFICIARY 
UNDER A LIFE INSURANCE POLICY 


In determining the mental capacity necessary to exercise a right to 
change a beneficiary under a life insurance policy, the test may depend on 
whether the court considers the insured’s act contractual or testamentary in 
nature. If it is primarily contractual, then the standard test of sufficient 
mental capacity to know the effect of his act and ability to exercise his will 
with reference thereto will apply. ** Since we have seen that the standard 
to be used depends upon whether the act was testamentary or contractual 
(deed), and varies in degree especially in the latter, statements that the 
mental capacity necessary for a valid change of beneficiary by the insured 
is “the same as that necessary to execute a will, or a valid deed, or con- 
tract” ** are of little help. The standard evidence of mental capacity sought 
to be shown in some decisions seems to be the ability to transact business, ** 
and still other cases seem to use the test of ability to contract without refer- 
ence to the type of proof required. *° But there is good authority for the 
proposition that the mental capacity necessary to change a beneficiary of a 
life insurance policy or benefit certificate is the same as that necessary to 
execute a will. ** Also, the test of mental capacity has been held to be the 
same as that necessary to execute a deed of gift, *® which would appear to be 
the same as testamentary capacity. 

The Illinois courts have not directly dealt with this problem. How- 
ever, we do have solid indications from two appellate court decisions that 
Illinois will require only testamentary capacity to exercise a right to change 
a beneficiary. In Mutual Life Ins. Co. v. Devine, ** the court had to con- 
strue the meaning of a clause in an insurance policy designating successive 


* See note 2 supra (Deeds); Weller v. Copeland, 285 Ill. 150, 120 N.E. 578 (1918); 
17 CJS. Contracts § 133 (1939). 

* Wojtczuk v. Oleksik, 168 Md. 522, 531, 178 Atl. 261, 265 (1935); See Note, 105 
ALR. 954 (1936); 29 Am. Jur, Insurance § 1322 (1940). 

See Wooten v. Wooten, 176 Ark. 1175, 5 S.W.2d 340 (1928); Wh v. Latimer, 
103 Miss. 524, 60 So. 563 (1912); Fendler v. Roy, 331 Mo. 1083, 58 S.W.2d 459 (1932); 
Offill v. Supreme Lodge Knights of Honor, 101 Tenn. 16, 45 S.W. 758 (1898). 

“See Sluder v. National Americans, 101 Kan. 320, 166 Pac. 482 (1917); Kaleb v. 
Modern Woodmen of America, 51 Wyo. 116, 64 P.2d 605 (1937). If there is a cancella- 
tion or surrender of the policies, this would seem to correctly indicate a higher degree 
of capacity than is necessary to execute a will. Sovereign Camp, W.O.W. v. Ellis, 
59 Ga. App. 608, 1 S.E.2d 677 (1939); Conservative Life Ins. Co. v. Hutchinson, 244 
Ky. 746, 52 S.W.2d 709 (1932). 

“ Goodale v. Wilson, 134 Me. 358, 186 Atl. 876 (1936); Grand Lodge, A.O.U.W. 
v. Brown, 160 Mich. 437, 125 N.W. 400 (1910) (followed in Mutual Life Ins. Co. of 
New York v. Hughes, 293 Mich. 644, 291 N.W. 39 (1940); McAllister v. Security Ben. 
Ass'n, 261 S.W. 343 (Mo. App. 1924); cf. Columbian Nat. Life Ins. Co. v. Wood, 193 
Ky. 395, 236 S.W. $62 (1922). 2 Appteman, Insunance Law anp Practice § 1024 (1941); 
7 Cooiey’s Briers on Insurance 6467 (1928). 

“Kaplan v. Copeland, 183 Va. 589, 32 SE.2d 589 (1945). 

“ 180 Ill. App. 422 (ist Dist. 1913). 
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beneficiaries. The court applied the same rules applicable to the construc- 
’ tion of a will, though it recognized that there was authority saying that the 
rules applicable to contracts should be applied. In reaching its decision, the 
court compared the motives, effect, and time of distribution of both a life 
insurance policy and a will and found they were “in many respects strik- 
ingly akin.” ** And in New York Life Ins. Co. v. Schlieper, ** without de- 
ciding, the court stated that it thought that changing a beneficiary was 
“analogous to the making of a testamentary disposition of one’s property,” ** 
rather than a contractual act. It is hoped that when the Illinois Supreme 
Court has an opportunity to decide what degree of mental capacity is neces- 
sary, they will follow the indications and logic of these decisions declaring 
that only testamentary capacity is necessary. As was so forceably pointed 
out in the Devine case, little difference exists between bequeathing one’s prop- 
erty by will and designating a beneficiary under a life insurance policy. If 
the insured is capable of comprehending the consequences and effect of his 
act, and knowing the natural objects of his bounty, that should be sufficient 
to allow him to execute a change of beneficiary. In an age when an indi- 
vidual’s estate may consist almost entirely of life insurance, when he is pro- 
viding for the natural objects of his bounty upon his death by this method, 
it would seem that testamentary capacity would be the correct test to apply. 


Liability of Insurance Company for Payment under Change of 
Beneficiary Exercised by Incompetent 


It will at once appear that an insurance company may pay a beneficiary 
upon the death of the insured without knowledge that when the insured had 
designated that beneficiary by exercising the reserved right to change the 
original beneficiary, he was incompetent to do so. The question of the in- 
surer’s liability has been the subject of few decisions. The existing authori- 
ty has held that if the company acts in good faith and without knowing or 
having reason to know of the mental incompetency of the insured at the 
time of the attempted change, the company will be discharged of liability 
upon payment to the designated beneficiary at the death of the insured. *” 
Furthermore, the company is under no duty to make an investigation into 
the insured’s mental competency in absence of facts to put it on inquiry. ** 


“Id. at 429. 

* See 284 Ill. App. 411, 417, 2 N.E.2d 169, 171 (3d Dist. 1936). 

“ lbid. 

“ Bosworth v. Wolfe, 146 Wash. 615, 264 Pac. 413, 56 A.L.R. 1117 (1928); See State 
Life Ins. Co. v. Coffrini, 285 Fed. 560, 562 (3d Cir. 1922); See Note, 105 AL.R. 954 
(1936); 29 Am. Jur. Insurance, § 1322 (1940). 

“New York Life Ins. Co. v. Federal Nat. Bank, 151 F.2d 537 (10th Cir. 1945), 
cert. denied, 327 US. 778, 66 Sup. Ce. 522 (1946); See Note, 162 A.L.R. 536 (1946); 
29 Am. Jur., Insurance, § 1323 (1940). 
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Right of Original Beneficiary to Challenge 

As to whether the original beneficiary may challenge, the Illinois ap- 
pellate court in Goyt v. The National Council, K. & L. of Security, * held 
that the original beneficiary has sufficient interest to raise the question of 
the insured's competency at the time of the attempted change (and the in- 
surer may also raise this issue on its own motion). This interest of the 
original beneficiary was described as inchoate at the time the policy was 
issued but became a contract right upon which to base the action upon the 
death of the insured. This has been the generally accepted view of the 
courts. °° 


RIGHT CF CONSERVATOR TO CHANGE BENEFICIARY 
OR EXERCISE POWER OF APPOINTMENT 


Very little authority directly in point is available to furnish judicial 
precedent for a decision on the question of whether the conservator of an 
incompetent can exercise this power or right. Kay v. Erickson,*' a Wis- 
consin case, has held that a guardian of an incompetent has no more authori- 
ty to exercise the right to change a beneficiary than to change his ward’s 
will. This decision would appear to be sound. Such a right or power is a 
personal one, ** and though the conservator of an incompetent may be able 
to surrender ; a policy for its cash surrender value if necessary to support the 
incompetent, ** or for some other reason in the best interest of the i incompe- 
tent, ** he should not be allowed to exercise this personal right. An anal- 
ogous situation to a change of beneficiary is where there is a right to elect a 
distribution option under an insurance policy. Here, it has been held that a 
guardian cannot make the election, though the court might so do. ** Again, 
a conservator cannot make an election to take under or against a will, as such 
can only be done by order of the probate or chancery court, directing the 


“ 178 Ill. App. 377 (1st Dist. 1913) same case in 191 Ill. App. 186 (1st Dist. 1915). 


Where the power to change is reserved, the beneficiary has a mere “expectancy”: Cook v. 


Pullman Co., 321 Ili. App. 302, 53 N.E.2d 55 (1st Dist. 1944); Metropolitan Life Ins. Co. 
v. Bell, 315 Ul. App. 215, 42 N.E.2d 874 (ist Dist. 1942); Davis v. Metropolitan Life 
Ins. Co., 285 Ill. App. 398, 2 N.E.2d 141 (4th Dist. 1936). 


® Sluder v. National Americans, 101 Kan. 320, 166 Pac. 482 (1917); See Note, 105 
ALR. 950 (1936); 2 Appteman, INsurRANcE Law aAnp Practice § 1026 (1941); 29 Am. 
Jur., Insurance, § 1322 (1940); CoucH on Insurance § 326 (1929). 


*209 Wis. 147, 244 N.W. 625 (1932). 
= See Note, 84 A.L.R. 366 (1933). 


* Oregon Mut. Life Ins. Co. v. James, 166 Ore. 336, 111 P.2d 1026 (1941) (quardian 
has no authority without court order to exercise option to surrender insurance policy 
for its cash value). 

“See note 51 supra. 


“See Note, 112 A.L.R. 1051 (1938). 
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conservator to exercise the right for the incompetent. ** This, too, is a per- 
sonal right over which the conservator has no control, and authorization for 
the election will be given only where it clearly appears that the best interest 
of the incompetent will thus be served. *7 


Since in these analogous situations the court may order an election, it 
may be wondered whether a court can also order the conservator to exercise 
the incompetent’s power of appointment or right to change a beneficiary. 
If a case can be imagined where it would be in the interest of the incompe- 
tent to do so, there would seem to be no reason why the court would not 
give the conservator the necessary order. It would also seem that a court 
of chancery or probate would have the necessary jurisdiction.** If the 
power of appointment is a general power, then the donee of the power can 
exercise it for consideration from the appointee, *® and hence the estate 
would gain by its exercise. Again, in the interest of the estate, and in a case 
where the original beneficiary has died, the conservator might get the court 
to approve a contract whereby for consideration paid to the estate of the 
incompetent, the conservator would exercise the right to change the bene- 
ficiary in favor of the other party to the contract who is paying the present 
value for this future income. Or, the change might be exercised in favor 
of the estate. This latter situation has been dlowed by a New Jersey court 
where a wife was the original beneficiary and after the incompetency of 
her husband she procured an annulment of their marriage.*° The court in 
that case reasoned partially from the analogy of taking under or against a 
will. * However, where the exercise of the right or power would not be 
to the financial gain of the estate, the court would probably not allow any 
such exercise. 


CAN A PERSON UNDER CONSERVATORSHIP STILL 
EXERCISE THE POWER OF APPOINTMENT OR THE RIGHT 
TO CHANGE A BENEFICIARY? 


In answering this question, the definition of “incompetent” given by 
statute in Illinois for determining when a conservator may be appointed 
must be kept in mind. The statute states that: “The word ‘incompetent’ 


“In re Reighard’s Estate, 402 Ill. 364, 84 N.E.2d 345 (1949); Sippel v. Wolff, 333 
Ill. 284, 164 N.E. 678 (1928); Emmert v. Hill, 226 Ill. App. 1 (2d Dist. 1922); German 
Evang. Orphans Home v. Seago, 155 Ill. App. 76 (3d Dist. 1910); See Notes, 147 A.L.R. 
336 (1943), 74 A.L.R. 452 (1931). 

* McCartney v. Jacobs, 288 Ill. 568, 123 NE. 557 (1919). 

“ Accord, In re Reighard’s Estate, 402 Ill. 364, 84 N.E.2d 345 (1949); Sippel v. 
Wolff, 333 Ill. 284, 164 N.E. 678 (1928). 

*Simes, Law or Future Interests § § 264, 265, 290 (1936). 

“In re Degron, 122 N.J.Eq. 470, 194 Atl. 789 (1937); but cf. In re \Wainman’s 
Fstate, 121 Misc. 318, 200 N.Y.S. 893 (1923). 

“Brooklyn Trust Co. v. Dais, 122 N.J.Eq. 182, 192 Adi. 849 (1937) (cited in In re 
Degron, supra note 60). 
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in this Act includes an insane person, an idiot, an imbecile, any person who 
because of old age, physical incapacity, or imperfection or deterioration of 
mentality is incapable of managing his person or estate and any person who 
because of gambling, idleness, debauchery or the excessive use of intoxicants 
or drugs, so spends or wastes his estate as to expose himself or his family to 
want or suffering.” °? (Italics added) It is clear that a person who is almost 
totally without mental capacity, an idiot or imbecile, will not have sufficient 
mental capacity to exercise either a power of appointment or a right to 
change a beneficiary. However, where a conservator is appointed only be- 
cause of the incompetent’s lack of ability to manage his person or estate, 
or because of the incompetent’s wasting of his estate to an extent of ex- 
posing himself or his family to want, a different decision would seem war- 
ranted. It is well settled in Illinois that mere old age, physical incapacity, 
imperfection of mentality, or excessive use of intoxicants may not of them- 
selves rob a person of testamentary or contractual capacity.** And we 
have previously concluded that testamentary capacity—which is a lesser 
degree than is necessary to transact ordinary business—should be sufficient 
to exercise a right to change a beneficiary or to exercise a power of appoint- 
ment, unless the power of appointment was by deed to a business-stranger. 
Therefore, where a person is adjudged an incompetent only because he is 
incapable of managing his estate or because of wasting his estate, but he is 
not adjudged insane, an idiot, or imbecile, it would seem that appointment 
of a conservator will not deter an incompetent from exercising this power 
or right, in the absence of statute. In Illinois, by statute, a contract made 
after an adjudication of incompetency is void, * and it would seem that a 
deed would be included in the world “contract.” * However, this will still 
allow the incompetent to exercise the power of appointment by will, and a 
change of beneficiary, even if considered a contractual act, does not come 
within the scope of the statute ® because the change is not a new con- 


“Ini. Rev. Srat., c. 3, § 264 (1949). 


“ Wills: Applehans v. Jurgenson, 336 Ill. 427, 168 N.E. 327 (1929); Wilson v. Bell, 
315 DL App. 418, 43 N.E2d 162 (1st Dist. 1942). Deeds: Crosby v. Dorwood, 248 Ill. 
471, 94 N_E. 78 (1911); Martin v. Harsh, 231 Ill. 384, 83 NE. 164 (1907); 16 Am. Jur, 
Deeds § 85 (1938). 


“ti. Rev. Srat., c. 3, § 278 (1949): “Every note, bill, bond or other contract by 
any person who is an adjudged insane or an adjudged incompetent person is void as 
against that person or bis estate, but a person making a contract with the adjudged 
insane or adjudged incompetent is bound thereby. Every contract made with 
an insane person, an idiot or an imbecile before the adjudication of insanity or incom- 

or with any person thereafter adjudged incompetent after a petition has been 
filed for the appointment of a conservator, may be voided except in favor of the person 
fraudulently making the contract.” (Italics ) 

“ Burnham v. Kidwell, 113 DL 425 (1885). 

“See note 63 supra. 
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tract °’ and will not usually affect his person or estate.** The distinction 
above referred to between insanity and business acumen was forceably 
pointed out in Lewandowski v. Zuzak® and In re Weedman’s Estate,” 
where the Court held that an adjudged incompetent may be able to execute 
a valid will. Evidence of the testator’s prior adjudication of incompetency 
can be considered by the jury for what probative value it may have in a 
will contest suit, “' though not in probate, *? but it is in no way conclusive 
in any case.’* Since from the wording of the statute the proper test to de- 
termine if the testator can manage his estate would seem to be whether he 
can transact ordinary business, ** evidence of such a prior adjudication, im 
absence of a finding of insanity in the prior action, would seem to be of 
little probative value. 


Joun F. McKavzie 


“Goyt v. The National Council K. & L. Security, 178 Ill. App. 377 (1st Dist. 
1913) (Int. Rev. Strat. c. 86, § 14 (1913) is approximately the same as c. 3, § 278 (1949)). 

“New York Life Ins. Co. v. Schlieper, 284 Ill. App. 411, 2 NE2d 169 (3d Dist. 
1936). 

305 Ill. 612, 137 N.E. 500 (1922). 

254 Ill. 504, 98 N.E. 956 (1912). 

™ Belz v. Piepenbrink, 318 Ill. 528, 149 N.E. 483 (1925); Holliday v. = 
Ill. 429, 109 N.E. 976 (1915); but cf. Wetzel v. Firebaugh, 251 Il. 190, 95 108 
(1911); Entwistle v. Meikle, 180 Ill. 9, 54 N.E. 217 (1899). 

™On probate of a will, evidence is limited by statute to certain facts and evidence 
of a r adjudication of incompetency, not coming within the terms of the statute, 
he be admitted. 

Inu. Rev. Star. c. 3, § 221 (1949): “When each of two attesting witnesses testifies 
before the probate court that . . . (then) the execution of the will is sufficiently proved 
to admit it to probate unless there is proof of fraud, forgery, compulsion, or other im- 
proper conduct which in the opinion of the probate court is deemed sufficient to 
invalidate or destroy the will.” (Italics added) 

“Belz v. Piepenbrink, 318 Ill. 528, 149 N.E. 483 (1925); Holliday v. Shepherd, 269 
Ill. 429, 109 N.E. 976 (1915). 

“In re Weedman’s Estate, 254 Ill. 504, 98 NE. 956 (1912); Snyder v. Snyder, 142 
Ill, 60, 31 N.E. 303 (1892). Although the wording of the statute has been changed, our 
present statutes do not differ to the extent of deprecia the merit of the above de- 
cisions. Compare Iu. Rev. Srar., c. 86, § 14, 37 (1912) c. 3, $ 264, 278 (1949). 
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CRIMINAL LAW—A Criminal Conviction Can Be Sustained On The 
Uncorroborated Testimony Of An Accomplice. (Illinois) 


The defendant was indicted jointly with four others in the Criminal 
Court of Cook County for the crime of armed robbery. He received a 
separate trial and was found guilty in the manner and form charged by the 
indictment. The conviction was due mainly to the testimony of an ac- 
complice, although there was other testimony and evidence which tended 
to corroborate the testimony of the accomplice in part. No testimony was 
offered on behalf of the defendant. On appeal to the Supreme Court of 
Illinois, held: Judgment affirmed.’ The Court stated that the conviction 
could stand on the uncorroborated testimony of the accomplice if it was 
of such a character as to convince the jury beyond a reasonable doubt of 
the guilt of the defendant. However, the Court felt that the testimony of 
the accomplice was not completely uncorroborated because of the testi- 
mony of several other witnesses who testified as to the general appearance 
of the robbers, whose faces were covered, and other evidence tending to 
identify the defendant with the crime. The Court stated that all the evi- 
dence together presented a question of fact for the jury, which, in the 
absence of any conflicting testimony whatsoever, was sufficient to convict 
the defendant. People v. Tsukas, 406 Ill. 613, 94 N.E.2d 895 (1950). 


In a long line of decisions the Illinois Supreme Court has consistently 
held that one accused of a crime can be convicted on the uncorroborated 
testimony of an accomplice. In an early Illinois case, Gray v. People,? the 
Court stated: 

“It is further objected, that the testimony of the accomplice was un- 
corroborated. This is no objection.” 
Later in its decision the Court made the statement that it was for the jury 
to determine whether such testimony needed corroboration, thus implying 
that such testimony was to be treated like any other testimony. 

Subsequent decisions have retreated somewhat from the broad language 
used in that case. Although these decisions continue to expound the rule 
of law as set forth in Gray v. People, that a conviction of one accused of a 
crime can be sustained on the uncorroborated testimony of an accomplice, 
there has been an increasing tendency to treat such evidence with great 
caution and care in weighing its credibility. The reason is due to the ever- 


*A number of were cited by the defendant in his appeal as error by the 
wi con, ents of whieh de Sa 
*26 IL. 344, 347 (1861). 


Supreme ie of Illinois dismissed for lack of merit. 


312 








EC ch RECN LE C0 a IDO TIE EPR MES 


it REL NA ek ALU D S he 











CASE COMMENTS 313 


increasing realization by the Court of the unreliability of accomplice-testi- 
mony due to the probability that the accomplice may testify falsely in the 
hope of personal gain, either in the form of a promise of leniency or in the 
hope of early pardon, or to satisfy personal malice. Thus, the Court has 
devised a special treatment to be given such testimony which is not given 
to testimony of witnesses who are not accomplices. In the case of People 
v. Lawson, * an excellent statement is found of this special treatment: 
“The jury, in determining the credibility of an accomplice, are to be 
governed by the rule that his testimony is subject to grave suspicion 
and should be acted upon with great caution. The jury should care- 
fully consider such testimony in the light of all other evidence in the 
case and the influence under which the testimony was given in order 
to determine whether the purpose of the witness was to shield himself 
from punishment, to obtain some personal benefit or advantage or to 
gratify his malice. If, after all the facts and circumstances in evidence 
are considered, the uncorroborated testimony of an accomplice is of 
such character as to prove guilt beyond a reasonable doubt, it will 
authorize a verdict of guilty.” 

Thus, from the language used in the decision of People v. Lawson and 
in antecedent and subsequent decisions, * one discerns a cognizance being 
taken by the Court of the conflicting policy arguments surrounding the 
admission of accomplice testimony. The Court, while realizing the unreli- 
able nature of accomplice testimony, has found such testimony essential 
in many cases to the conviction of a criminal. In an attempt to reconcile 
such conflict, the Court has provided that such testimony shall be admitted, 
if competent. However, they have further provided that the jury shall 
weigh such testimony with caution and care in the light of all other evi- 
dence and possible motive to falsify. In providing for this special treat- 
ment of accomplice testimony by the jury, the Court has also satisfied the 
broader policy of the law of putting the jury in possession of all competent 
evidence. 

In accordance with this, the Court has provided that the trial forum 
shall instruct the jury on how it should weigh the credibility of this testi- 
mony. In Hoyt v. People,*® the Court held it was reversible error and a 
denial of a substantial right for the trial court to refuse to give such in- 
structions at the request of counsel. Further, in People v. Rongetti,* the 
Court held it error for the trial court to instruct the jury that they were to 


"345 Ill. 428, 431, 178 N.E. 62, 63 (1931). 

*People v. Rudnicki, 394 Ill. 351, 68 N.E.2d 723 (1946); People v. Johnston, 382 Ill. 
233, 46 N.E.2d 967 (1943); People v. Dabbs, 370 Ill. 378, 19 NE.2d 175 (1938); People v. 
Jenkins, 353 Ill, 152, 187 N.E. 148 (1933); People v. Levy, 351 Ill. 110, 184 NE. 223 
(1932); People v. Elmore, 318 Ill, 276, 149 N.E. 296 (1930). 

*140 Ill, 588, 30 N.E. 315 (1892), 
*338 Ill. 56, 170 N.E. 14 (1930), 
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pass upon the testimony of an accomplice as they would upon the testimony 
of any other witness. 


In determining whether or not the uncorroborated testimony of an 
accomplice is sufficient to convict one accused of a crime, it must, of course, 
be ascertained who is an accomplice. In the case of People v. Turner," 
the Illinois Supreme Court stated: 


“An accomplice is one who is associated with another in the commis- 
ion of a crime, and the test whether a person is an accomplice is whether 
he or she could be indicted for the offense.” 


This test has been applied in subsequent cases. * 


This test in turn raises the question as to what persons can be indicted 
for the same offense as the defendant or principal. In the case of People v. 
Sapp, * the court stated that little or no divergence of opinion will be found 
on the proposition that an accessory before the fact is an accomplice. Since 
the accessory before the fact, the Court reasoned, is, by statute, *° punished 
as a principal, the test applies with all its force in determining that an ac- 
cessory before the fact is an accomplice. 


In accordance with this reasoning, the Court held in the Sapp case that 
an accessory after the fact was not an accomplice within the meaning of the 
test as set forth in People v. Turner, because of the differentiation made in 
the Illinois statute ** between the punishment of an accessory before the 
fact and an accessory after the fact, the former being punished as a prin- 
cipal, while the latter is subject to a punishment separate and different from 
that of a principal. 


The present decision seems in line with previous decisions on this point. 
It cites with approval the case of People v. Flaherty ** which deals with the 
special treatment rule explicitly. The principal case demonstrates a re- 
luctance by the Court to sustain a conviction solely on uncorroborated 
testimony of an accomplice, though the Court indicates that this is proper. 
Actually the Court searches diligently for corroborating evidence, regardless 
of its probative value, thus taking the case partially out of the rule. This 
diligence in discovering corroborating evidence suggests that the Court is 
not convinced of the merit of its former position. In practical effect, the 
present position of the Court is close to that of other jurisdictions which 


* 260 Ill. 84, 92, 102 NE. 1036, 1039 (1913). 

* People v. Konkowski, 378 Ill. 616, 39 N.E.2d 13 (1941); People v. Hrdlicka, 344 
DL. 211, 176 NE. 308 (1931). 

*282 Dl. 51, 118 NE. 416 (1917). 

“Is. Rev. Srar., c. 38, §§ 274, 276 (1915-1916). The present Illinois Statute, 
lux. Rev. Srar., c. 38, §§ 582, 584 (1949), reads almost identical with the 1915-1916 
statute. 

* Inn. Rev. Srar., c. 38, § § 274, 276 (1915-1916). 
* 396 UL 304, 71 N.E.2d 779 (1947). 
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have held that a conviction cannot stand on the uncorroborated testimony of 
an accomplice. 18 


Durwarp J. Lone 


CRIMINAL LAW-Silence as an Admission in a Criminal Trial in Illinois. 
(Illinois) 


Plaintiff in error was convicted with two co-defendants of the crime of 
murder. After arrest, plaintiff in error was forcibly taken from his cell and 
compelled to go to the sheriff’s office where written confessions of the co- 
defendants were read to him. The confessions charged in detail that plain- 
tiff in error employed the co-defendants to kill the decedent. One of the 
errors assigned was the admission of these confessions in evidence against 
the plaintiff in error. The trial court admitted the evidence on the theory 
that the silence of plaintiff in error, when the confessions were read aloud 
in his presence, constituted acquiescence in the truth of the statements. On 
appeal, beld: Reversed. The fact that plaintiff in error had been instructed 
by counsel to remain silent and also because he was unwilling to go to the 
sheriff's office indicate that he reasonably believed that his best interests 
would be preserved by remaining silent. People v. Hodson, 406 Ill. 328, 
94 N.E.2d 166 (1950). 


It is stated as a general proposition that when a statement is made in 
the presence and hearing of an accused, incriminating in character, and such 
statement is not denied, contradicted, or objected to by him both the state- 
ment and the fact of his failure to deny are admissible on a criminal trial as 
evidence of his acquiescence in its truth.’ To this general rule there are 
many exceptions or limitations.? It is broadly stated that the circumstances 
under which the undenied accusation was made must afford an opportunity 
to deny and be such as would naturally call for a reply. 


A brief resumé of the Illinois decisions will reveal some of the circum- 
stances which have been held to negative silence as an admission in a crimi- 
nal case. In People v. Frugoli,* it was held that before incriminating state- 
ments made by a co-defendant are admissible, the prosecution must show, 
not only that they were made in the presence of the defendant, but that 
he could with propriety have denied their truth. Likewise it must be shown 
that the defendant understood the accusations directed against him.* The 


“McFarlin v. State, 150 Tex. Crim. Rep. 248, 200 S.W.2d 162 (1947); State v. 
Musser, 110 Utah 534, 175 P.2d 724 (1946). 

‘2 Wuarton’s Criminat Evivence § 656 (1ith ed. 1935). 

*2 Id. at § 660. 

* 334 Ill. 324, 166 N.E. 129 (1929). 

*People v. Nitti, 312 Ill. 73, 143 NE. 448 (1924) (defendant could not speak Eng- 
lish and it was not known if she understood the statements). 
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fact that the accused has been instructed by counsel to remain silent is 
sufficient to render the testimony inadmissible.* In the instant case there 
was the additional factor that the accused was forcibly taken to the sheriff's 
office, but presumably advice of counsel would have been sufficient. Prior 
violence or threats of violence and admonitions to “shut up” by police offi- 
cers will render the evidence inadmissible.* In People v. Rothe," it was 
held error to admit testimony that the defendant refused to make any state- 
ments at the police station when no incriminating statements were pro- 
pounded in the presence of the defendant. 


The cases involving identity of the accused by the victim of the crime 
generally hold testimony of the accused’s silence admissible.* However, in 
People v. Ross,® testimony that the victim identified the accused from an 
operating table at a hospital was held inadmissible. The court stated that 
in such a situation it was not “fit, suitable, and proper for him to speak.” 
But the mere fact that identification took place in a hospital will not render 
testimony of the accused’s silence inadmissible. *° 


It is settled that inculpatory statements are inadmissible when they are 
denied “in toto.” ** This presents the problem of what will constitute a 
denial. For a tacit admission it is not necessary that the accused remain 
silent, since an evasive or unresponsive answer to the declaration is tanta- 
mount to absolute silence. In People v. Hanley, ** accused’s reply, “It will 
take twelve men to try me,” to a question as to what he thought of a co-de- 
fendant’s confession was held to be a denial. However, in People v. 
Andrae,** where the accused was charged by an accomplice with partici- 
pating in the burglary and then asked what he had to say, “I can’t say 
nothing, Mr. Lowery,” or “What can I say, Mr. Lowery,” was held not 
to be a denial. 


* People v. Blumenfield, 330 Ill. 474, 161 NE. 857 (1928); People v. Pfanschmidt, 
262 il. 411, 104 NE. 804 (1914). 

*People v. Kozlowski, 368 Ill. 124, 13 N.E.2d 174 (1938) (accused was ordered 
to keep his “damn mouth shut” and had been slapped and kicked when he had stated 
that prior incriminating statements were untrue). 

*358 UL 52, 192 NE. 777 (1934). 

ds v. Scella, 344 Ill 589, 176 N.E. 909 (1931); People v. Braveman, 340 Ill. 
525, 173 NE. 55 (1930); Ackerson v. People, 124 Ill. 563, 16 N.E. 303 (1888). 

*325 DL 417, 156 N.E. 303 (1923). 

* People v. Cozzi, 364 Ill. 20, 2 N.E.2d 915 (1936); People v. Kesseler, 333 Ill. 451, 
144 NE. 840 (1928); P v. Seff, 296 Ill. 120, 129 N.E. 533 (1921); People v. 
Hagenow, 236 UL 514, 86 N.E. 847 (1908). 

* People v. Cardinelle, 299 Ill. 116, 130 N.E. 355 (1921); People v. Schallman, 273 
ll. 564, 113 NE. 113 (1916). 

*317 DL 39, 147 NE. 400 (1925); People v. Wilson, 298 Ill. 257, 131 N.E. 609 
(1921) (“You are crazy.” Held a denial of accusation by accomplice). 

* 305 Ul. 530, 37 N.E. 496 (1922); People v. O'Donnell, 315 Ill. 568, 146 N.E. 490 
(1925) (victim of a r stated, “This is the man who stuck me up”. Held admis- 
sible, although accused replied, “I am a working man. I work for a living.”). 
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Admitting that the surrounding circumstances will affect the operation 
of the general rule, one might question whether the natural reactions -of 
mankind are so consistent under any circumstance as to admit of the general 
rule at all. Basically the rationale of this rule is found in the proverbial ex- 
pression that silence gives consent. Justification has been expressed with 
such phrases as, “the crystallization of the experience of men,” * “the nat- 
ural reaction of one accused of crime,” ** and “the age-long experience of 
mankind.” * In a blistering attack on the general rule, Chief Justice Maxey, 
of the Pennsylvania court, states, “I do not so read the record of ‘the age- 
long experience of mankind’ and I am equally convinced that the cliche 
‘silence gives consent’ is an unreliable basis for a rule of evidence.” ** The 
Chief Justice reviewed the record of history from the silence of Christ 
before Pilate through the silence of Washington to the charges leveled 
against him by Thomas Paine, and many more instances, only to conclude 
that “many persons will never answer any accusations made against them 
(unless called upon to do so at a formal trial).” He goes on to state that 
it is dangerous to base a judicial decision on a catchy cliche which has 
equally popular contradictions such as, “Silence is golden” and “Wise men 
say nothing in dangerous times.” 

The writer would find it difficult to deny that silence per se is a neutral 
factor and, as such, is equally consistent with guilt or innocence. One can 
easily agree with Justice Duncan, in Moore v. Smith, ** “Nothing can be 
more dangerous than this kind of evidence,” for it is a shrewd way of causing 
a man to give evidence against himself. 


Apart from the justification and validity of the general rule as a rule of 
evidence, the fact that the accused is under arrest or in custody requires 
special consideration. Many jurisdictions, although adhering to the general 
rule, make an exception when the accused is under arrest.'* These courts 
maintain that it is the common knowledge and belief of men in general that 
silence, while under arrest, is most conducive to the welfare of an accused, 
whether he be guilty or innocent. That is to say, that anything he may say 
not only may, but in all probability will be used against him. Such restraint 
upon an accused is said to destroy the basis for an inference of acquiescence 
by silence or failure to controvert. Illinois, however, considers arrest as 


*2 Wuarton’s CriMInaAL Evivence § 656 (1ith ed. 1935). 

“Commonwealth v. Turza, 340 Pa. 128, 16 A.2d 401 (1940) (opinion of Mr. Justice 
Patterson). 

“Commonwealth v. Vallone, 347 Pa. 419, 32 A.2d 889 (1943) (the majority opinion 
of Mr. Justice Horace Stern). 

"Id, at 424, 32 A.dd at 892 (dissenting opinion). 

” 14 Serg. & R. 388, 393 (Pa. 1826). 

"People v. Rutigliano, 261 N.Y. 103, 184 NE. 689 (1933), is typical of the many 
cases. See Notes, 115 A.L.R. 1517, 80 A.L.R. 1262. 

















318 LAW FORUM [Vor. 1951 


only one of the many factors in determining whether the accused was af- 
forded an opportunity to deny. ”° 


If the accusatory statements were read in court while the accused was 
on trial is it not then obvious that the prosecution would be precluded from 
asserting that accused’s failure to deny amounts to acquiescence? A practice 
popular among police as a means of obtaining evidence is that of reading de- 
tailed statements of the crime with a view toward eliciting either a complete 
confession or an admission by silence. Under these circumstances does not 
the general rule permit the prosecution to accomplish what the Constitu- 
tional provision against self-incrimination of the accused condemns? The 
answer to this question is a determination as to whether the privilege should 
be confined to evidence obtained by court compulsion ** or whether it is to 
extend extrajudicially to police interrogations. ?* Apparently Oklahoma ** 
is the only jurisdiction which has specifically held the privilege against self- 
incrimination a bar to tacit admissions while accused was under arrest or in 
custody. 


The Illinois court has taken the position that the privilege is inapplicable 
to confessions and direct admissions while accused is under arrest.’ How- 
ever, in the instant case, as well as several others, ** after concluding that 
the accused’s silence did not amount to an admission, the court stated that 


* People v. Kozlowski, 368 Ill. 124, 13 N.E.2d 174 (1938). 

™8 Wicmore, Evinence § 2266 (3d ed. 1940), holding the privilege applicable only 

to statements made in court as a witness. Confusing the confession rule and privilege 

inst self-incrimination is “radically erroneous” for “the history of the two principles 

is wide apart, differing by one hundred years in origin, and derived through separate 
lines of precedents ..... @ 

™ Morgan, The Privilege Against Self-Incrimination, 34 Minn. L. Rev. 1, 27-30, 
(1949). According to Morgan there is historical justification for considering the privilege 
as covering extrajudicial as well as judicial confessions and statements, saying, “the func- 
tion which the police have assumed in interrogating an accused is exactly that of the 
early committing istrates ....” For a view that there is a kinship between the 
confession rule and the privilege, see McCormick, The Scope of Privilege in the Law 
of Evidence, 16 Texas L. Rev. 447, 452-457 (1938). 

*Ellis v. State, 8 Okla. Crim. Rep. 522, 524, 128 Pac. 1095, 1096 (1913), “If it be 
admitted that, while a person is under arrest, his failure to reply to statements made 
in his presence can be construed as an admission of the truthfulness of such statements, 
then the state would be able to do indirectly what the Constitution expressly provides it 
shall not do directly.” 

“People v. Weber, 401 Ill. 584, 83 N.E.2d 297 (1948) (holding that the Con- 
stitutional privilege against self-incrimination “does not include statements and confes- 
sions by one suspected of, or charged with, a crime when the confession is not made 
in the course of a judicial proceeding.”). People v. Fox, 319 Ill. 606, 150 N.E. 347 (1926). 
But see People v. Shroyer, 336 Ill. 324, 325, 168 N.E. 336 (1929), where the court 
states, “a voluntary confession necessarily involves a waiver of the Constitutional right 
against self-incrimination.” 

* People v. Blumenfield, 330 Ill. 474, 161 N.E. 857 (1928); People v. Nitti, 312 Ill. 
73, 143 N.E. 448 (1924); People v. Pfanschmidt, 262 Ill. 411, 104 N.E. 804 (1914). 
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the Constitution of Illinois ** guarantees to everyone accused of a crime the 
privilege to remain silent. This writer will not attempt a prophecy as to 
the significance of this language on future decisions, but suggests that the 
policy justification of the privilege in a judicial proceeding is equally ap- 
plicable to an “official” interrogation by the police. As Professor Morgan 
states, “If the historical confines of the privilege are to be broadened, this 
surely is an area that needs inclusion” *” as the unlicensed barbarity of police 
practices in some parts of the country, are in some aspects more dangerous 
than medieval judicial torture which was administered only upon the order 
of a responsible authority. 
MELviIn SCHLEUTER 


ESTATE TAXATION—Joint Property Not Included in Gross Estate 
Under Section 811(e) of the Internal Revenue Code. (Federal) 


The husband made various gifts of money and property to his wife. 
The income derived from these gifts was later used by the wife to purchase 
other property, the title being taken by the husband and wife in joint tenan- 
cy. Upon the husband’s death, the Commissioner, in computing the federal 
estate tax, included the value of the property held in joint tenancy as a part 
of the husband’s gross estate. The executor instituted suit in the district 
court for recovery of the tax paid and obtained judgment. On appeal, held: 
Affirmed. The income used by the wife in purchasing the joint property 
was her own separate property and was not received or acquired by her 
from the decedent within the meaning of Section 811(e) of the Internal 
Revenue Code. Harvey v. United States, 185 F.2d 463 (7th Cir. 1950). 


The facts of this case as reported in both the district * and circuit court 
decisions, are not entirely clear. From them, it could be inferred that the 
consideration for the joint property included not only income from the 
gift corpus but also gains realized by the appreciation of the corpus.* If 
so, it is doubtful whether the present decision could be justified in its en- 


* Iu. Const. Art. 2, § 10, “No person shall be compelled in any criminal case to 
ive evidence against himself, . . .”; Int. Rev. Srat., c. 38, § 734 (1949), “. . . that a de- 
, es in any criminal case or proceeding shall only at his own request be deemed a 
competent witness, and his neglect to testify shall not create any presumption against 
him, nor shall the court permit any reference or comment to be made to or upon such 
neglect.” 
rs Morgan, supra note 22, at 28. 

*Harvey v. United States, 86 F. Supp. 609 (N.D. Ill. 1949). 

* A garage was purchased for $17,000 by the husband and given to the wife. She 
later sold this garage for $30,000. The gain realized from this appreciation was con- 
sidered as “belonging” to the wife. The entire increase in the value of bank property, 
which was realized at the time of its sale, was also considered as the separate pro 
of the wife even though a part of the consideration for such property was furnished 
by the decedent. 
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tirety.* However, we must assume, as did the circuit court, that this con- 
sideration was composed entirely of income. 


Section 811(e) provides that there shall be included in the gross estate 
of the decedent the value of any property held by the decedent and another 
as joint tenants “except such part thereof as may be shown to have original- 
ly belonged to such other person and never to have been received or ac- 
quired by the latter from the decedent for less than an adequate and full 
consideration in money or money’s worth.” The question presented here 
is whether or not this property came within the above exception. 


This is not the first time that this problem has been litigated. In 
Dimock v. Corwin* the decedent made a gift to his wife which she later 
contributed to their joint property. The court held that in reality, the con- 
tribution was received from the decedent and therefore, the entire value of 
the joint property must be included in his gross estate. The commissioner 
relied heavily upon this decision in the later case of Howard v. Commis- 
sioner.* There, the commissioner contended that dividends received by the 
surviving joint tenant (wife) from stock given to her by the decedent (hus- 
band) and contributed by her to their joint account constituted property 
received from the decedent for less than an adequate consideration. The 
court, in holding that these amounts were not to be included in the de- 
cedent’s gross estate said: 


“We do not agree with respondent’s contention that dividends re- 
ceived by Mrs. Howard on stock registered in her own name should be 
treated as property originating with Mr. Howard. After the 100 shares 
of International a-Cola stock were given to Mrs. Howard in 1935 
by her husband and certificate for these shares was issued in her name, 
she became the absolute owner of the stock and the dividends which 
she thereafter received on this stock were her individual property .. . 
In no sense did these dividends . . . originate with her husband. They 
originated with the Coca Cola Corporation. We do not think any- 
thing in the case of Dimock v. Corwin . . . is to the contrary.” ° 


It can be seen that the principal case and the Howard decision, resting upon 


*In Clarke v. Welch, 7 F. Supp. 595 (S.D. Cal. 1933), the court held that for 
estate tax purposes, joint tenancies must be valued as of the date of the donor’s death. 
Therefore, any appreciation of the property which occurs between the date of the 
transfer and the death of the transferor will be reflected by this valuation and must 
be considered as having been “received” from the decedent. This result is in accord 
with the rule that is applied to as to transfers in contemplation of death. There, the 
gross estate must be computed so as to include the value of the property at the date 
of the transferor’s death. See Inglehart Trust Estate v. Comm., 75 F.2d 151 (7th Cir. 
1935); 28 B.T.A. 888. 

*306 US. 363, 59 Sup. Cr. 551 (1939). 

*Ralph O. Howard, 9 T.C. 1192 (1947); see also Berkowitz v. Commissioner, 108 
F.2d 319 (3d Cir. 1939). 

*Ralph O. Howard, 9 T.C. 1192, 1202 (1947). 
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similar facts, are in complete accord. The next question is whether such 
results are justified. 

Under Section 811(e) ’ the entire value of all the property of which 
the decedent was a joint tenant will be included in his gross estate unless 
the decedent’s representative can prove (1) that such property originally 
belonged to the survivor and (2) that it was never received from the de- 
cedent for less than full consideration. * To determine whether the income 
in the principal case did “belong” to the survivor and was never “received” 
from the decedent, let us examine other court decisions. In DuPuay v. 
United States, ° the court held that after a gift is made, the donee becomes 
the owner of the income and must be taxable as such. Similar results were 
reached in Hiatt v. Commissioner, *° and Becker v. Glenn.** A recent com- 
mittee report ’* stated that it was the legislative intent that “the income of 
property held in joint tenancy be taxed to the tenants upon the basis of 
their respective interests in the property. Thus if each may freely alienate 
a half interest in the property, each is taxable upon one half of the income 
from the property.” Thus, it can be seen that as far as the income tax pro- 
visions are concerned, ownership of the income is determined by the own- 
ership of the property from which it was derived. ** In the principal case, 
the wife acquired complete title to certain property by gift. Therefore, 
the income derived from such property could only be considered as be- 
longing to her. 

Next we must consider whether such income was “received” from the 
decedent within the meaning of the statute. ** It is interesting to note the 
similarity between Sections 811(e) and 1002 of the Internal Revenue Code. 
The former provides that the joint property shall be included in the de- 
cedent’s gross estate if it has been “received or acquired by the latter (sur- 
vivor) from the decedent for less than an adequate and full consideration in 
money or money’s worth.” The latter (a gift tax provision) states, “Where 
property is transfered for less than an adequate and full consideration in 
money or money’s worth, then the amount by which the value of the prop- 
erty exceeded the value of the consideration shall . . . be deemed a gift.” 
Thus it can be seen that such property transferred without adequate con- 
sideration may be subject to both the estate and gift taxes. Conversely, it 


"Int. Rev. Cope § 811(e). 

* MonTcOMERY, FepERAL Taxes—Estates, Trusts, AND GiFts, 1948-49 626 (1948). 

°35 F.2d 990 (Cr. Cl. 1929). 

22 B.T.A. 1245 (1931). 

"29 F. Supp. 558 (W.D. Ky. 1939); See Commissioner v. Hart, 76 F.2d 864 (6th 
Cir. 1935). 

™U.S. Treasury Dept. Apvisory ComMmMitres, Feperat Estate anp Girt Taxes 
44 (1947). 

* Commissioner v. Hart, 76 F.2d 864 (6th Cir. 1935); Gassner v. Commissioner, 32 
B.T.A. 1258 (1935); Wright v. Commissioner, 26 B.T.A. 21 (1932). 
“Int. Rev. Cone § 811(e). 
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could be argued that if the transfer does not constitute a gift, it was not 
received from the decedent for less than adequate and full consideration in 
money or money’s worth. No one has ever contended that the gift of 
property included a gift of the income to be thereafter acquired from such 
property. It is equally difficult to imagine anyone contending that such 
income was “received” from the decedent under the estate tax provision. 

The principal case is also in accord with those decisions involving trans- 
fers made in contemplation of death. The courts have quite generally 
agreed in those cases that although the property so transferred must be con- 
sidered as a part of the donor’s gross estate, the accumulated income from 
such property which accrued after the transfer cannot be so included. ** 
This reasoning could also be extended to include a case where joint property 
was purchased with income from gift corpus, not held in fee by the donee 
as here, but in joint tenancy with the donor. In both situations, the income 
derived by the donee from the corpus should not be considered as having 
been received from the donor but rather should be considered as belonging 
originally to the donee.** Thus, the court in the principal case stood upon 
firm ground in holding that this case fell well within the exception of Sec- 
tion 811(e). 

Hotus W. BenJAMIN 


HUSBAND AND WIFE-—A Wife May Have an Action For Negligent 
Invasion of Consortium. (Federal) 


A married man sustained injuries in and about the abdomen while in 
the defendant's employ. The wife sued for loss of consortium alleging as 
injury the deprivation of the husband’s aid, assistance, and enjoyment, re- 
lying specifically on the deprivation of sexual relations due to the negligent 
injuries suffered by the husband. Prior to the wife’s suit the husband had 
recovered compensation for his injuries pursuant to provisions of a work- 
man’s compensation act. * 

Summary judgment for the employer was given in the trial court on 
the ground that the complaint failed to state a cause of action. Appeal was 


*US. Treasury Derr. Apvisory Commutree, Feoerat Estate ano Girt Taxes 
44 (1947); James E. Frizzell, 9 T.C. 979 (1947). 

* The courts have stated many times that the ownership of income is directly 
proportional to the ownership of the property from which it is derived. See McKie v. 
Alexander, 48 F.2d 838 (D.C. Okla. 1931); Wright v. Commissioner, 26 B.T.A. 21 
(1932). In Berkowitz v. Commissioner, 108 F.2d 319 (3d Cir. 1939), the court held 
that whether all or a less proportion of the jointly owned property was taxable to the 
estate of the decedent depended upon the ownership of the profits rather than the 
capacity in which that ownership was acquired. 

*‘LoncsHoreEMEN’s aND Harnor Workers’ Compensation Act, 44 Srar, 1426, 33 
USC. § 905 (1927). 
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taken to the United States Court of Appeals, District of Columbia Circuit. 
Held: Reversed and remanded. Since the passage of the Emancipation Acts 
allowing a wife to sue in her own name, a wife may have an action for in- 
jury to the sentimental elements of the marriage relation due to the negligent 
injury of her husband. She may also recover for loss of services when the 
husband has not recovered full compensation for the impairment of his 
ability to support his wife. Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. 
Cir. 1950). 


The Court admittedly held contra to the great weight of case authori- 
ty ® but maintained that the only valid reason for denying the wife an action 
for loss of consortium ceased with the emancipation of the wife from most 
of her common law disabilities; specifically the disability of being unable 
to maintain the action in her own name.* However, the case law of the 
majority of other jurisdictions denies the curative effect of the emancipa- 
tion acts in respect to the wife maintaining such an action. This denial is 
postulated primarily on the principle that loss of services is the predomi- 
nantly compensable element of consortium and that it is therefore necessary 
to show such loss. * 


Secondarily, the denial has been placed on various grounds. The courts 
have reasoned that the husband has an action because of his right to his 
wife’s services, while the wife, having only a right to support and not serv- 
ices as such, cannot show a loss of the husband’s services. It is contended 
by these courts that the wife is compensated indirectly because an element 
of the damages recoverable by the husband is the impairment of his ability 
to support.* On this same basis some courts have reasoned that double re- 
covery would necessarily result if the wife were allowed the action.* Other 
courts have held that the injuries are too remote and consequential to be 
measured in damages; ‘ that there was no cause of action for the loss of the 
sentimental elements of consortium at common law and the emancipation 
acts gave the wife no new cause of action.* Illinois has aligned itself with 
this last view in the appellate court case of Patelski v. Snyder. ° 


The conclusions of the courts as summarized above were termed by 


* Hittafer v. Argonne Co., 183 F.2d 811, 812 (D.C. Cir. 1950). 

* Td. at 813. 

* See, e.g., Marri v. Stamford St. R. Co., 84 Conn. 9, 78 Ad. 582 (1911). 

*Boden v. Del Mar Garage, 205 Ind. 59, 185 N.E. 860 (1933); Brown v. Kistieman, 
177 Ind. 692, 98 N.F. 631 (1912); Stout v. Kansas City Terminal Ry. Co., 172 Mo. App. 
113, 157 S.W. 1019 (1913). 

*Eschenbach v. Benjamine, 195 Minn. 378, 263 N.W. 154 (1935); Bernhardt v. 
Perry, 276 Mo. 612, 208 S.W. 462 (1919); Gambino v. Mfgrs.’ Coal & Coke Co., 175 Mo. 
App. 653, 158 S.W. 77 (1913). 

‘See note 6 supra. 

*Patelski v. Snyder, 179 Ill, App. 24 (Ist Dist. 1913); Feneff v. N.Y. Cent. & H. 
R. R. Co., 203 Mass. 278, 89 N.E. 436 (1909). 

*179 Ill. App. 24 (Ist Dist, 1913). 
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the court in the instant case to be the result of “legalistic gymnastics” and 
arbitrary assumptions. *® It is pointed out that the term consortium em- 
braces the elements of companionship, love, felicity, and sexual relations in 
addition to material services.** The court suggests that the division of 
consortium into material services on the one hand and the balance of the 
conjugal relations on the other, is the unwarranted result of redundant and 
repetitious common law pleading. '® Accordingly, they reason, the com- 
mon law did not give the interest in the service element an importance 
greater than the other elements arising from the marriage contract. ** The 
further point is made that the husband is allowed an action where he can 
show no loss of services, as in the case of an action for criminal conversa- 
tion or alienation of affections where the husband has condoned the wife’s 
conduct. ** In such cases however the wife is also allowed an action. It is 
doubtful then that such cases are the anomaly which indicate, as the Hit- 
affer case suggests, the bad logic of the service requirement. The allow- 
ance of an action to the wife in the case of intentional invasion of the con- 
sortium while she has no action for a negligent invasion has been justified 
on the ground of social policy.** Therefore, if the action of the wife is 
allowed on a policy basis it is not enough to point to that action to over- 
come the conventional requirement that loss of services be shown. 


The court in the Hitaffer case admits that double recovery of the serv- 
ice element might result if the wife were allowed the action. But the reme- 
dy to this objection is purely mathematical.** That is, the value of the 
husband’s impaired ability to support for which he may be able to recover 
would be deducted from the damages to the wife’s consortium. These 
damages would be computed the same way as if the husband had the action. 
From this formula the court concluded that the wife ought to be able to 
recover as to that element of services from which the husband is precluded 
because of the schedule of compensation embodied in that particular Work- 
men’s Compensation Act. *’ 

Those courts which have denied the action to the wife on the grounds 
that the injury was indirect or remote were answered by the District of 
Columbia Court to the effect that a negligent injury to the husband which 
results in an invasion of the consortium is the proximate cause of that in- 


* Hirafer v. Argonne Co., 183 F.2d 611, 616 (D.C. Cir. 1950). 


"Id. a 814. 

* Id. at 613. 

* Ibid. 

* Pierce y. Crisp aes , 519, 6 S.W.2d 293 (1935); Peak v. Ryno, 200 lowa 864, 
205 NW. 815 anh vy. Hockenberry, 138 Mich. 129, 101 N.W. 207 (1904), 


Browning v. jones, $2 ‘mo ‘dee 597 (4th Dist.) 1893, 
* Browning v. Jones, supra nine 14, 
* timaffer v. Argonne Co., 183 F.2d 611, 616 (DC. Cir. 1950), 
“ See note 1, supra. 
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vasion. In Browning v. Jones, '* an Illinois appellate case, a similar rule was 
applied in an action of criminal conversation brought by the husband. 


The question presented by the present case was decided in Illinois by 
an appellate court thirty eight years ago in Patelski v. Snyder. There the 
court denied the wife an action for loss of consortium on the grounds that 
the emancipation act did not create in the wife a right of action which did 
not before exist. The court did however look with favor on the language 
in a New York decision *° to the effect that marriage gives each the same 
rights in regard to the consortium and that any interference with these 
rights, whether of the husband or the wife, is a violation not only of a 
natural right but a legal right arising out of that relationship. The Illinois 
court refused to extend its sympathy for the equal rights language to the 
case of negligent invasion of the consortium saying that such a new de- 
parture should not be made by an intermediate appellate court. 


It may be that underlying the almost universal denial of the action to 
the wife there is a reluctance of the courts to further enlarge the area of 
protection the law already affords to the natural interests a spouse has in the 
marriage relationship. To do so might place a too burdensome duty on 
those dealing with married persons. Indeed, many states have legislatively 
denied actions for criminal conversation and alienation of affections, or 
have so controlled the damages recoverable in such actions as to make them 
unprofitable. ° It would seem strange therefore to give one who has suf- 
fered an intentional injury a less effective remedy than one who has suffered 
an unintentional harm. ” 

Conway L. Spanton 


INFANTS-—Ratification of a Deed—Reasonable Time for Disaffirmance— 
Estoppel. (Illinois) 


Charles and Robert were devisees of a remainder interest in a farm 
under the will of their grandfather, conditioned on surviving their father, 
the life tenant, and attaining the age of twenty-one. At the death of their 


52 Ill. App. 597 (4th Dist. 1893). 

* Bennett v. Bennett, 116 N.Y. 584, 23 N.E. 17 (1889). 

* It. Rev. Srar., c. 68, § § 34, 41 (1949). 

“Ic is suggested that the court in the Hitaffer case might have reached the same 
result along lines more in consonance with the common law and majority view. The 
common law and the majority of the courts have assumed that the husband is able to 
recover for the full value of his impaired ability to su the wife. Bue where, as in 
the instant case, the husband’s recovery is based on a a which does not take inco 
account that element, the husband may not recover the full value. Consequently the 
wife is injured to that extent. This injury is comparable to the husband's less of serv- 
ices of his wife. Thus, under these facts, the wife has an additional element of injury 
which she did not have at common law, and oa which might justifiably be appeaded 
a recovery for the sentimental elements of consortizene. 
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father in 1942, and while Robert was still a minor, they conveyed without 
consideration a life estate in the farm to their mother, Minnie, with re- 
mainder to themselves. After Robert’s discharge from the armed services 
in January, 1946, he returned with his wife and child to the farm, which 
was under the exclusive control and management of Minnie. Robert 
worked for Minnie until June, 1946, for which he was paid $100 per month, 
plus room and board. Robert attained his majority on May 2, 1946. In 
August, 1946, Charles died, devising his remainder interest under the deed 
of 1942 to his wife for life, with remainder to Robert’s son. In December, 
1946, Robert notified Minnie he was avoiding the deed and asked for a re- 
conveyance and an accounting for rents and profits. She refused. Decree 
was entered in favor of Minnie and on appeal, held: Affirmed. A deed 
executed by a minor is voidable only, and becomes valid if ratified by him 
within a reasonable time after attaining his majority. If the minor does any 
distinct or decisive act after attaining his majority which clearly shows an 
intention to affirm, he will be deemed to have ratified the deed, and he can 
not thereafter avoid it. It is not necessary for a valid ratification that at 
the time of the acts constituting the ratification the minor actually knew 
he had a legal right to avoid the deed. Robert acquiesced in his mother’s 
contro] of the farm and ratified her action by working as her employee after 
his twenty-first birthday. He took no affirmative action to avoid the deed 
until seven months after attaining his majority. Had Robert avoided the 
deed promptly, Charles might not have disinherited his mother. In view of 
all the facts, Robert did not avoid within a reasonable time. Shepherd v. 
Shepberd, 408 Ill. 364, 97 N.E.2d 273 (1951). 

The Court in the Shepherd case decided three major questions: (1) 
Robert had ratified his deed by his employment by Minnie after he attained 
twenty-one, * and by his acquiescence in the control and management of the 
farm by Minnie;* (2) Robert had failed to disaffirm within a reasonable 
time after attaining his majority; (3) at the time of ratification, Robert need 
not have known of his right to disaffirm. 

To constitute a valid ratification, “the concurrence of an act and an 
intent” is necessary.” The intent can be “inferred only from his free and 
voluntary acts or words”.* The act must be distinct, decisive, and must 
clearly show an intention to affirm the deed made during his minority. ° 
Robert was employed by Minnie for approximately two months after at- 
taining his majority and before leaving the farm, and apparently while still 


Shepherd v Shepherd, 446 I). 364, 361, 97 N.E.2d 273, 262 (1951). 

*Id. wt 379, 97 SE2d aw 281. 

*Serain vy. Hinds, 277 Ul. 598, 605, 115 NK. 563, 604 (1917), 

* McCarty v. Carter, 4 Ul. 53, $6 (1868), 

*Schlig v. Spear, 345 I. 219, 177 NE. 730 (1931); Tunison v, Chamberlin, 46 IIL, 
37¢@ (1878), Fried v. Overland Mowor Cy, 202 Il. App, 203 (ist Dist, 1916) (contract); 
i Wusseton, Commacts § 259 (1959). 
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a minor he suggested to Minnie that she rent the farm and retire.* It can- 
~ not be contended that a minor may ratify his acts by words uttered before 
attaining his majority, and his employment for two months hardly seems to 
show clearly an intention to ratify the deed.’ It is submitted that the fur- 
ther factors heavily relied upon by the Court show their reluctance to base 
the decision on ratification by acts or words. 

Among these factors was acquiescence. It is the unreasonable delay of 
a minor to disaffirm after attaining his majority that constitutes acquies- 
cence, and this in turn amounts to an affirmance of the transaction.* Mere 
silence during a reasonable period of time will not amount to acquiescence. 
In the instant case, the Court recognized the generally accepted view that 
“what is a reasonable time is generally a question of fact dependent upon 
the circumstances of the particular case”.* Robert waited seven months 


*Shepherd v. Shepherd, 408 Ill. 364, 373, 381, 97 N.E.2d 273, 278, 282 (1951). 

"The following cases held the acts listed constituted ratification: ig v. Spear, 
345 Ill. 219, 117 NE 730 (1931) (minor-grantor after reaching majority told tenant he 
had sold land to defendant and had collected rent as his agent); Rubin v. Serandberg, 288 
Ill. 64, 122 N.E. 808 (1919) (minor made two monthly payments on contract for sale 
of land and recorded the contract after reaching majority); Barlow v. Robinson, 174 
Ill. 317, 51 N.E. 1045 (1898) (minor reaffirmed after reaching majority that she would 
stand by her deed but asked for and received advance payments); Fried v. Overland 
Motor Co., 202 Ill. App. 203 (ist Dist. 1916) (minor after attaining majority used auto- 
mobile for over a year after vendor refused to take it back); Curry v. Sc. John Plow 
Co., 55 Ill. App. 82 (3d Dist. 1893) (minor delivered plow in exchange for a horse after 
reaching majority and could not thereafter claim infancy as a defense in suit to recover 
price of the plow). 

* Martin v. Elkhorn Coal Corporation, 227 Ky. 623, 13 S.W2d 780 (1929); Kelley 
v. Furlong, 194 Minn. 465, 261 N.W. 460 (1935); Campbell v. Sears, Roebuck & Co., 307 
Pa. 365, 161 Atl. 310 (1932); Smith v. Williams, 141 S.C. 265, 139 SE. 625, 4 ALR. 
964 (1927); Spencer v. Lyman Falls Power Co., 109 Ve. 294, 196 Adi. 276 (1938); see 
Brazee v. Schofield, 124 U.S. 495, 505 (1888). Inx. Rev. Srar, c. 3, § 283 (1949): “Males 
of the age of twenty-one years and females of the age of eighteen years shall be consid- 
ered of legal age for all purposes; and until these ages are attained, they shall be 
considered minors.” 

*Shepherd v. Shepherd, 408 Ill. 364, 378, 97 N.E.2d 273, 280 (1951); | Winusron, 
Contracts § 239 (1936). This has been the test adopted in the more recent lilinois 
cases: Swiney v. Womack, 343 tll. 278, 175 N.E. 419 (1931); Rubin v. Strandberg, 288 
Ill. 64, 122 N.E. 808 (1919). 

It is interesting to note, that the Court also recognized that “some states have 
adopted, as a maximum reasonable time, arbitrary periods, for example, the time 
fixed by the Statute of Limitations, when ratification is conclusively presumed”, but 
did not refer to Illinois in this particular. See nove 6 supra. Beginning with the carly 
cases of Cole v. Pennoyer, 14 Ill, 158 (1852), and Blankenship v. Stour, 25 UL to 
(1860), the Illinois courts have by analogy applied the limitation for bringing an action 
after a disability has been removed my weaximeur reasonable tune for disaffirmance 
of a deed or contract, where at the time the right of action first accrued the persoe 
was a minor, Wright v, Buchanan, 287 Hl. 468, 123 N.E. 53 (1929); Sayles v. Christie, 
187 Ill, 420, $8 NE. 480 (1900); Keil v. Healey, 84 Il. 104 (1876); Maurant v. Pullman 
Trust & Savings Bank, 314 Il, App. $67, 41 N.F.2d 1007 (ist Dist, 1942). Though this 
maximum limitation as decided by earlier cases has seemingly beea overlooked of late, 
it would appear that it is still the law in Hlinois and that a “reasonable time” will depead 
on the individual facts and circumstances of the case, with an arbitrary maxunum period 
of two years, liu. Rev, Siar, c. 83, §§ % 22 (ie). 
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before taking positive action to avoid his deed, and the Court concluded 
that this was an unreasonable length of time. The facts and circumstances 
relied on in determining this conclusion were as follows: (1) that Robert, 
while a minor, received real and valuable benefits from the deed which 
cannot be returned; *° (2) that the right to disaffirm must be exercised with 
regard to the rights of others; ‘t and (3) that the disposition of his brother 
Charles’ interest by his will “was made in the belief that the family settle- 
ment would remain undisturbed and that his mother had the right to remain 
undisturbed on and operate the farm so long as she lived”. *? It is submitted 
that these points do not form an adequate foundation for the Court’s con- 
clusion. 


No doubt the deed enabled Robert’s mother, Minnie, to fulfill her legal 
obligations to furnish Robert with necessities during his minority.** Also, 
Robert received a vested remainder in one-half of the property, irrespective 
of whether he attained twenty-one. ** But benefits received by a minor 
during his minority should in no way affect his right to disaffirm within a 
reasonable time after attaining his majority. “To give effect to an infant’s 
disaffirmance of his contract it is not necessary that the other party be 
placed in statu quo, for, if the law in every case required restitution of the 
consideration as a condition precedent to the disaffirmance of a contract, it 
would often result in accomplishing indirectly what it expressly says shall 
not be done directly, and the purpose of permitting infants to avoid their 
contracts might often be thus defeated.” ** It is well recognized that only 
when the minor still retains the consideration received will he be made to 
return it.** Undoubtedly his disaffirmance may injure others, but the right 
exists for the protection of the infant, *’ and certainly not for the conveni- 
ence of a mere donce. 


The fact that family settlements are favored '* no doubt influenced the 
Court to place great reliance on the Iowa case of Jones v. Jones.*® In that 
case children of the testator did not disaffirm a written release of their 
right in their father’s estate until six months after becoming of age and 
about four months after his death. They were held not to have disaffirmed 
within a reasonable time. A similar West Virginia case likewise decided 
that a child could not disaffirm the release of his expectancy upon his fa- 


“Shepherd v. Shepherd, 408 Ill. 364, 381, 97 N.E.2d 273, 281 (1951). 
“Id. at 381, 97 N.E.2d at 282. 
"See note 2 supra. 
* It. Rev. Srar., c. 23, § 216 (1949). 
“The future interest question involved is not within the scope of this comment. 
* Coe v. Moon, 260 Ill. 76, 83, 102 N.E. 1074, 1077 (1913). 
*Swiney v. Womack, 343 Ill. 278, 175 N.E. 419 (1931). 
" Hunter v. Egolf Motor Co., 268 Ill. App. 1 (2d Dist. 1932); Mellot v. Love, 152 
Miss. 860, 119 So. 913 (1929). 
“See Note, 54 ALR. 964 (1928). 
* 46 lowa 466 (1877). 
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ther’s death, where prior to his father’s death seven years had elapsed after 
he attained his majority. *° The speculation of the Court in the instant case 
that Robert’s brother, Charles, might have made a different disposition of 
his remainder interest is no doubt warranted. But such a change by Charles 
would in no way have affected the interest of Robert, in view of his having 
attained twenty-one prior to his brother’s death. Furthermore, his interest 
would not be increased by allowing disaffirmance at this time, since he 
would still have but his one-half interest. Therefore, the above cases are not 
clearly analogous, and the basis of inequity and injustice present in those 
cases is not found here. 


Taking together the three factors of benefits received, disregard for the 
rights of others, and Charles’ reliance on the family settlement when he 
drew his will, it may be perceived that the Court was in effect concurring 
in the conclusion of the trial court “that Robert was, hence, estopped from 
rescinding the deed”. Estoppel, however, is not applicable to the cir- 
cumstances of this case. In general, estoppel in pais does not apply to in- 
fants. ** Obligations will not be directly enforced against a minor by way 
of estoppel, based on conduct during his infancy.** The only exception to 
this rule is where the minor has arrived at years of discretion and his con- 
duct was fraudulent, and was believed in, relied on, and acted upon by the 
other party to his detriment. ** All the elements of estoppel must concur. 
It therefore appears that only where the minor’s conduct constitutes a tort 
will estoppel be a defense against him, ** for if the element of fraud is want- 
ing, there can be no estoppel against the minor.** There was clearly no 
fraud in the instant case. 2" 


The doctrine of estoppel will be applied, however, where the conduct 
relied on occurred after the minor became of age. If the person after at- 
taining his majority, for example, either stands by and watches improve- 


* Adams v. Adams, 82 W.Va. 244, 95 S.E. 859 (1918). 

bs Shepherd Vv. Shepherd, 408 Ill. 364, 370, 97 N.E.2d 273, 277 (1981). 

™ Keal v. Rhydderck, 317 Ill. 231, 148 N.E. 53 (1925); Lewis v. Van Cleve, 302 Ill. 
413, 134 N.E. 804 (1922); Wieland v. Kobick, 110 Ill. 16 (1884); McInness v. Wilson 
aS ae Co., 258 Ill. App. 161 (2d Dist. 1930); Brown v. Anderson, 186 Fla. 220, 197 

. 761 (1938); Gerkey v. Hampe, 274 S.W. 510 (Mo. App. 1925); Floyd v. Page, 129 
Sc. 301, 124 S.E. 1 (1924). 

“ Keal v. Rhydderck, 317 Ul. 231, 148 NE. 53 (1925). 

* Lewis v. Van Cleve, 302 Ill. 413, 134 N.E. 804 (1922); MclInness v. Wilson Print- 
ing Co,, 258 Ill. App. 161 (2d Dist. 1930); Brown v. Anderson, 186 Fla. 220, 197 S.E. 761 
(1938); Floyd v. Page, 129 S.C. 301, 124 SE. 1 (1924); Mitchell v. Higginbotham- 
Pearlstone Hardware Co., 38 S.W.2d 390 (Tex. Civ. App. 1931). 

* Keal v. Rhydderck, 317 Ill, 231, 148 N.E. 53 (1925); Hunter v. Egolf Motor Co., 
268 Ill. App. 1 (2d Dist. 1932); Floyd v. Page, 129 S.C. 301, 124 SE. 1 (1924) 

*Shellabarger v. Jacobs, 316 Ill. App. 191, 45 N.E.2d 184 (3d Dist. 1942); Me- 
Inness v. Wilson Printing Co., 258 Il. App. 1 (2d Dist. 1930); Uhlmann Grain Co. of 
Texas v. Wilson, 68 S.W.2d 281 (Tex. Civ. App. 1933). 
“Shepherd v. Shepherd, 408 Ill. 364, 370, 97 N.E.2d 273, 276 (1951). 
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ments being made on the property, ** or accepts consideration or other sub- 
stantial benefits, *® then he will not be allowed to plead his infancy. Again, 
long acquiescence in a family settlement has been held to estop one from 
disaffirming. *° Clearly, Robert did nothing after attaining his majority to 
warrant application of the estoppel doctrine. 


The final point decided by the Court in the instant case was the re- 
affirmation of the rule laid down in Rubin v. Strandberg *™ that “acts after 
becoming of age must be regarded as done in the light of knowledge of his 
legal right to disaffirm” ** and therefore ignorance of such a right will 
neither excuse delay nor prevent ratification. The Rubin case has been fol- 
lowed in other jurisdictions, ** though there has been a definite conflict of 
authority as to whether knowledge that the deed is voidable is an essential 
element of ratification. ** However, it must now be taken as settled law in 
Illinois that the earlier cases stating that “the act relied upon as a ratifica- 
tion must be performed with full knowledge of its consequences, and with 
an express intent to ratify what is known to be voidable”, ** are overruled. 


In conclusion it is submitted that the Illinois Supreme Court has ex- 
tended the Schlig v. Spear ** doctrine of “distinct and decisive act(s) clearly 
showing an intention to affirm” a deed made during minority, to further 
constrict the protection that the law has long given to infants. Whether a 
reasonable time for disaffirmance has passed may now well depend upon 
where the Court believes the equities of the case lie, based on the theory 
that the infant’s disability is a “shield and not a sword”.** The once liberal 
attitude towards disaffirmance by an infant has been replaced in favor of 
granting more protection to those dealing with the infant. 


Joun F. McKinzir 


* Penn and Wife v. Heisey, 19 Ill. 295 (1857). 

* Walker v. Mulvean, 76 Ill. 18 (1875); Davidson v. Young, 38 Ill. 146 (1865) 
(where defendant did not sell or enjoy the proceeds of land purchased for her prior 
to disaffirmance); Burnet v. Chapin, 274 Ill. App. 186 (1st Dist. 1934) (where there was 
no fraud and no benefit retained). 

"Smith v. Williams, 141 S.C. 265, 139 S.E. 625, 54 A.L.R. 964 (1927). 

” 288 Ill. 64, 122 N.E. 808 (1919). 

"Id. at 69, 122 NE. at 810. 

” Kelley v. Furlong, 194 Minn. 465, 261 N.W. 460 (1935); Campbell v. Sears, Roe- 
buck & Co., 307 Pa. 365, 161 Ad. 310 (1932). 

“See Note, § A.L.R. 137 (1920). 

“ Swiney v. Womack, 343 Ill. 278, 287, 175 N.E. 419, 422 (1931); Coe v. Moon, 260 
Ill. 76, 81, 102 NE. 1074, 1076 (1913); Sayles v. Christie, 187 Ill. 420, 443, 58 N.E. 480, 
487 (1900); Davidson v. Young, 38 Ill. 146, 153 (1865). 
345 Ill. 219, 177 NE. 730 (1931). 
"Shepherd v. Shepherd, 408 Ill. 364, 381, 97 N.E.2d 273, 282 (1951). 
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INSURANCE—Gradual Radium Poisoning Not Accident. (Illinois) 


Mary Moore, an employee of the plaintiff, contracted radium poison- 
ing over a seven month period as a result of working with and around 
radio-active substances. Defendant had issued a general liability policy to 
the plaintiff agreeing to pay all sums on behalf of the insured which it be- 
came obligated to pay its employees because of bodily injury, sickness, or 
disease caused by “accident”. The plaintiff brought an action to recover the 
sum expended in preparing to defend against and in settling a suit by Moore. 
The defendant contends that the injury suffered by Moore was not caused 
by accident within the meaning of the policy but was an occupational 
disease, and therefore the defendant was not obligated to defend Moore’s 
suit or idemnify the plaintiff. Judgment was rendered for the defendant. 
On appeal, held: Judgment affirmed. Radium poisoning contracted over a 
period of seven months due to sporadic or continued exposure to radioactive 
substances is not an injury caused by accident. The term accident requires 
that the disability be traced to a definite time and place of origin. Canadium 
Radium and Uranium Corp. v. Indemnity Insurance Co., 342 Ill. App. 456, 
97 N.E. 132 (1st Dist. 1951). 


Webster defines accident as “. . . an event taking place without one’s 
foresight or expectation . ... an undesigned, sudden and unexpected 
event....”? Black defines it as “. . . an unforeseen event, occurring with- 
out the will or design of the person whose mere act causes it... .”* The 
United States Supreme Court has said, in effect, that to be an accident a 
thing must happen by chance, taking place unexpectedly and not according 
to the usual course of things, and added that the term accident was to be 
construed according to the common speech of men. * 


Fortunately these definitions are in harmony and the application to a 
particular state of facts has posed little difficulty. None of the definitions 
specify the requirement that the injury be traceable to a definite event in 
time, but such a requirement would seem to be impliedly contained in the 
definition of event. 


Decisions under the Workmen’s Compensation Act* have been uni- 
form in requiring that the injury, to be an accident, must result from a 
definite event. Lead poisoning contracted over a period of time from 
breathing fumes and vapors has been considered an occupational disease. * 
A lung infection resulting from breathing steel dust over a number of years 


*Wessrer’s New IntreRNArioNAL Dicrionary 14 (2d ed. 1949). 
* Brack, Law Dicrionary 23 (3d ed. 1933). 

* United States Mutual Accident Assn. v. Barry, 131 U.S. 100, 9 Sup. Cr. 755 (1889). 
“Inu. Rev. Srat., c. 48, § 138 (1949). 

*Labanowski v. Hoyt Metal Co., 292 Ill. 218, 126 N.E. 548 (1920). 
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has also been held to be a disease and not an accident.* In both of these 
cases the court purported to construe accident in its popular sense. 


Turning to accident policy cases, we find the decisions to be in accord 
with the instant case and with the cases decided under the Workmen’s Com- 
pensation Act. Chemical poisoning contracted over a period of time was 
held to be a disease and not compensable under a policy similar to that in 
the present case.’ Silicosis developed gradually from the conditions of the 
employment was held to be a disease.* But where the insured died due to 
carbon monoxide poisoning after having worked a full day in a poorly 
ventilated garage, the court said that the death was due to accident.® The 
follow ing situations were also held to be accidents: ptomaine poisoning re- 
sulting in death nineteen days after eating contaminated food; *° typhoid 
contracted as a result of drinking water from a polluted water system, ** and 
sunstroke. *? 


In all of the cases in which the injury was found to be due to accident 
there was an initial event upon which the injury could be predicated, and 
not an undefined series of events extending over a lengthy period of time. 

In the much publicized New Jersey case of United States Radium 
Corpération v. Globe Indemnity Company ** luminous paint was utilized to 
paint watch dials. The women employed to perform the work developed 
a habit of pointing the tip of the brush by placing it in their mouths, there- 
by making application of the paint easier. This practice continued over a 
period of four years when it was discovered that the women were suffering 
from radium poisoning and would ultimately die. The court felt that be- 
cause it was impossible to trace the event to a definite time, the injury was 
not an accident. Obviously there was no definite event in this case, but 
rather a series of exposures contributing to the tragic result. 


The construction followed by the Illinois court commends itself to 
exactitude. Thus, decisions under the Workmen’s Compensation Act and 
under accident policies employ identical definitions of accident and through 
the years tend to establish a formidable array of precedent from which the 
judge may draw in deciding a case. If we are prone to question the propri- 
ety of denoting the Illinois definition as “the popular conception of acci- 


*Peru Plow and Wheel Co. v. Industrial Commission, 311 Ill. 216, 142 N.E. 546 
(1924). 

*Brodek v. Indemnity Insurance Co., 292 Ill. App. 363, 11 N.E.2d 228 (1st Dist. 
1937). 

* Belleville Emameling Co. v. United States Casualty Co., 266 Ill. App. 586 (4th 
Dist. 1932). 

*Cantrall v. Great American Casualty Co., 256 Ill. App. 47 (3d Dist. 1930). 

* Sutter v. Massachusetts Bonding and Insurance Co., 215 Ill. App. 341 (2d Dist. 
1919). 

* Christ v. Pacific Mutual Life Insurance Co., 312 Ill. 325, 144 N.E. 161 (1924). 

* Higgins v. Midland Casualty Co., 261 Ill. 431, 118 N.E. 11 (1917). 
“13 N.J. Misc. 316, 178 Ad. 271 (1935), aff'd, 116 N.J.L. 90, 182 Atl. 626 (1936). 
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dent” or the laymen’s view, we will no doubt discover that the designation 
is justified. The average man associates the term accident with a definite 
and sometimes violent event. To stray from this conception is to depart 
from the familiar. 


The injury in the instant case meets the requirement that it be unex- 
pected and unforeseen. However, there was no sudden event to herald the 
injury nor is it possible to trace the effect to any definite date. Had the 
exposure been for a period of one week, the decision would be questionable, 
and had it been but for one day, it could be termed an accident. But if we 
are to retain a distinction between accident, disease, and other injuries, the 
decision appears correct. 


Undoubtedly there is no single answer to this problem, nor are we pre- 
pared to indulge i in metaphysics | to determine the meaning of accident. 
the demand is great there is always the possibility that provision may be 
made in the policy itself. The concept of radium poisoning is comparatively 
new to industry, and the effects of the poisoning are not usually discovered 
until there has been a series of contacts over a relatively long period of 
time. Rather than alter the law, it would appear far more convenient for 
the insurer to alter the policy or for the insured to demand a policy covering 
injury received from radium poisoning. 

Natuan E. HuMsBrRECHT 


INSURANCE — Negligence by Insured under a Public Liability Policy. 
(Federal) 


In August, 1947, the defendant insurer issued a public liability policy 
to one of the plaintiffs, Clarence J. Cross, wherein the defendant “to 
pay on behalf of the insured all sums which the insured shall become obli- 
gated to pay by reason of the liability imposed upon him by law for dam- 
ages because of injury to... property . . . caused by accidents... .” A 
month later the defendant enna the policy to cover the operations of 
the other plaintiff, Clarence Cross Company, in cleaning the exterior of a 
building. As a result of the negligent use of a solution of hydrofluoric acid 
in the cleaning operations, some of the window glass of the building was 
damaged. The defendant refused to defend or settle some of the resulting 
claims against the plaintiffs, contending that the damage was not caused by 
accident within the meaning of the policy. Upon judgment being rendered 
for the defendant in this suit for a declaratory judgment, the plaintiffs ap- 
pealed. Held: Judgment reversed. An insured’s negligence is not a proper 
test in considering what constitutes an accident within a public liability 
policy of the type in the instant case, for the insured’s negligence is no de- 
fense to the insurer under such a policy. Cross v. Zurich General Accident 
e& Liability Ins, Co., 184 F.2d 609 (7th Cir. 1950). 
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The disputed insurance clause in the instant case appears to be a con- 
tradiction in terms. For while it purports to insure against “liability im- 
posed by law,” it qualifies this protection by covering only injuries “caused 
by accidents.” If courts were to insist that the insured be without fault in 
causing the accident, such a policy would afford him little or no protection 
unless he happened to be in an occupation upon which a court would im- 
pose absolute liability. But courts have generally held that negligence by 
the insured is covered, unless the policy itself expressly excludes coverage 
in such a case." Such an exemption is not against public policy in Illinois. * 


It is in the more aggravated types of misconduct by the insured that 
the courts show reluctance to protect him. Generally he will be denied 
protection if he has intentionally caused the injury.* But if he has been 
guilty merely of gross negligence or even of recklessness, the courts are 
evidently willing to hold the injury accidental.* By dictum, the case of 
Hill v. Standard Mut. Casualty Co.* has implied that a policy such as that 
in the instant case would protect the insured against his wilful and wanton 
misconduct. The Hill decision would seem to be in accord with the instant 
case, where the court declared that “lacking . . . intent, the damage was ac- 
cidental”. If the dictum in the Hill case were subsequently to be followed 
in Illinois, it would mean that an insured would be covered in a case where 
a plaintiff is suing him under the Illinois Guest Statute, whereunder wilful 
and wanton misconduct by the defendant is a prerequisite to recovery. ° 


Consistently with the court’s view in the instant case, that whether or 
not an injury is accidental is to be determined from the viewpoint of the 
injured person, Illinois will deny recovery if the insured culpably provokes 
or induces an act by another which results in intentional injury to the in- 
sured, * but will permit recovery if the insured was without fault.* There 
is a cleavage of opinion when the intentional injury has been inflicted upon 
a third party by the servant of the insured, ® but an Illinois decision held 
that the insured was covered in such a case. *° 


*45 C.J.S. 808, Insurance § 775 (1946). 

? Micca v. Wisconsin Nat. Life Ins. Co., 75 F.2d 710 (7th Cir. 1935), cert. denied, 
296 US. 580, 56 Sup. Cr. 90 (1935). 

*See Notes, 111 A.L.R. 1043 (1937); 173 A.L.R. 504 (1948); 45 C.J.S. Insurance 
§ 773 (1946); see Hill v. Standard Mut. Casualty Co., 110 F.2d 1001, 1004 (7th Cir. 
1940). Contra: New Amsterdam Casualty Co. v. Jones, 45 F. Supp. 887 (E.D. Mich. 
1942). 

*See Note, 173 A.L.R. 505 (1948). 

*110 F.2d 1001 (7th Cir. 1940). 

*Iuv. Rev. Srat., c. 95%, § 58 (a) (1949). 

* Hutton v. States Accident Ins. Co., 267 Ill. 267, 108 N.E. 296 (1915). See Williams 
v. Prudential Ins. Co., 271 Ill. App: 532, 535 (4th Dist. 1933). 

* Ziolkowski v. Continental Casualty Co., 365 Ill. 594, 7 N.E.2d 451 (1937); Nalty 
v. Federal Casualty Co., 245 Ill. App. 180 (4th Dist. 1924); also, see note 7 supra. 

*See Note, 73 A.L.R. 414 (1931). 

*E. J. Albrecht Co. v. Fidelity & Casualty Co. of New York, 289 Ill. App. 508, 
7 NE.2d 626 (ist Dist. 1937). 
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The court in the instant case thought that the trial court had used the 
test of negligence in holding against the insured. But it appears unlikely 
that such a test was really being applied, in view of the long-standing rule 
in Illinois that negligence does not deprive the insured of protection.** A 
clue to the real intent of the trial court may be found in the language of 
the upper court in determining that the test of negligence had been applied. 
The court says that “the basis for such conclusion was that . . . the use by 
plaintiffs of hydrofluoric acid on the building was deliberate and intentional 
and, therefore, the result of its use was not unforeseen, unexpected, or un- 
usual.” *? The foregoing quotation is highly reminiscent of another type 
of case, where the insured is protected against personal injury from “acci- 
dental means.” 


In the “accidental means” cases, some jurisdictions, including Illinois, 
draw a distinction between accidental result and accidental means, contend- 
ing that if the means which resulted in the injury are exactly what the actor 
intended, then the injury cannot be accidental, no matter if the injury was 
unforeseen. ** It is an accident, however, if in the act which precedes the 
injury something unforeseen, unexpected, and unusual occurs which pro- 
duces the injury.’* But other jurisdictions make no distinction between 
accidental means and accidental results, saying that if the result is acci- 
dental, then the injury is covered by the policy. * 

Upon a closer analysis of the facts in the instant case, it appears that 
the trial court actually applied the test used in the Illinois “accidental 
means” cases. For before and during the application of the acid solution 
to the building a jet of steam water was played upon the windows. This 
was the usual method used in the trade, but the plaintiffs failed to keep 
sufficient water on the windows. It can easily be argued that all the 
plaintiffs’ acts were intentional and that nothing unforeseen developed ex- 
cept the damage. Apparently the trial court took that view. 


Undoubtedly the trial court would have been correct had this been an 
“accidental means” case. But it is a curious fact that in Illinois and in the 
other jurisdictions which have insisted upon distinguishing between acci- 


* Lycoming Ins. Co. v. Barringer, 73 Ill. 230 (1874); Costello v. Federal Life Ins. 
Co., 259 Ill. App. 321 (1st Dist. 1930). 

™Cross v. Zurich General Accident & Liability Ins. Co., 184 F.2d 609, 610 (7th 
Cir. 1950). 

* Paoli v. Loyal Protection Ins. Co., 289 Ill. App. 87, 93, 6 N.E.2d 909, 911 (4th Dist. 
1937); see Wayne v. The Travelers Ins. Co., 220 Ill. App. 493, 499 (1st Dist. 1921). 
Contra: Schleicher v. General Accident Fire & Life Assurance Corp. Ltd., 240 Ill. App. 
247 (2d Dist. 1926); Rowden v. Travelers Protective Asso. of America, 201 Ill. App. 295, 
304 (3d Dist. 1916). See Note, 166 A.L.R. 471 (1947), for cases from other jurisdic- 
tions. 

“Lang v. Metropolitan Life Ins. Co. 115 F.2d 621 (7th Cir. 1940); Prehn v. 
Metropolitan Life Ins. Co., 267 Ill. App. 190 (1st Dist. 1932.) 

See Note, 166 A.L.R. 473 (1947) 
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dental means and accidental results, the courts have not made the same dis- 
tinction in the type of policy involved in this case, where the insured is 
protected against liability because of injury “caused by accidents.” ** There 
seems to be no logical explanation for this result, for “accidental means” 
appears to possess the same meaning as “caused by accidents.” *” 


It is clear that the upper court has construed the disputed clause in the 
manner that a layman would. This result is to be desired, for obviously the 
average person who takes out such a policy thinks of an accident merely as 
something unforeseen, whether or not negligence has entered into the 
event. And since it is the court’s duty to give effect to the meaning of the 
average person, it should construe the contract according to the intent of 
the insured. For it is certainly within the power of the insurer to exclude 
coverage for the insured’s misconduct merely by inserting express language 
to that effect. However, there may be a doubt as to what the court meant 
when it declared that only intentional injury by the insured would deprive 
him of protection. A question arises whether subjective intent was meant 
or whether it be sufficient that the insured be reasonably certain that in- 
jury would follow, even though he had no desire to injure. 


Ricuarp R. ZIeLINSKI 


OIL AND GAS—Conversion of Offset Oil Well into Gas Input Well Held 
Prudent Development. (Illinois) 


The plaintiff, Carter Oil Company, was lessee of a forty-acre tract upon 
which it drilled four producing wells. The production from each was 
steadily declining until none produced more than ten or eleven barrels a 
day, and well number three, the well primarily in question here, produced 
but six barrels a day. Carter Oil Company sought a declaratory judgment 
that it might under its lease from the defendant repressure well number 
three so as to reactivate the reservoir and prolong its productive life. The 
defendant admitted the facts stated above, in addition to admitting that re- 
pressuring would eventually result in greater production from each of the 
four wells than was then possible. Defendant admitted also that the proper 
test to be applied to plaintiff's right to repressure was that of the prudent 
operator acting with a view to the best interests of both the lessor and the 
lessee, but it denied that a prudent operator would adopt the repressuring 
plan proposed by the plaintiff. No evidence was introduced, the facts 


“These courts do not even discuss a ible connection between the two classes 
of cases. See, e.g., Hill v. Standard Mut. alty Co., 110 F.2d 1001 (7th Cir. 1940), 
Hyer v. Inter-Insurance Exchange, 77 Cal. App. 34, 246 Pac. 1055 (1926); Rothman v. 
Metropolitan Casualty Ins. Co., 134 Ohio St. 241, 16 N.E.2d 417 (1938). 

* See Note, 166 A.L.R. 471 (1947), where the terms are analyzed. 
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being stipulated as stated. The Court held: applying the prudent operator 
test, repressuring was to the best interest of both of the parties, and the 
privilege to repressure was one derived from the implied covenant to reason- 
ably develop the premises. Judgment reversed and remanded. Carter Oil 
Co. v. Dees et al., 340 Ill. App. 449, 92 N.E.2d 519 (4th Dist. 1950). 

Whatever Carter Oil Company may do with regard to the leasehold 
property herein must necessarily be derived from its interest under the 
estate created by the lease. The question of the lessee’s estate under his 
lease for oil and gas is best answered by determining the landowner’s estate 
when he holds the land in fee simple. The landowner’s fee estate in the 
surface is well settled; in Illinois his interest in the oil and gas in place is 
that of “ownership” only so long as they remain under the land. In more 
specific terms, the landowner’s privilege is to take the oil and gas from be- 
neath his land, and he has a right that others shall not take. 

A lease of the oil and gas for production is a transfer of that privilege 
to take, which in this state is construed to convey also a freehold interest in 
the surface estate.* After this grant to the lessee there remains in the lessor 
three particular interests: an interest in the surface itself in fee, subject, of 
course, to the lessee’s privilege to enter and take the oil and gas; a rever- 
sionary interest in the oil and gas after the termination of the lease; and any 
rights to rents and royalties which the lessor may have reserved. 

That the lessee is bound to reasonably develop the premises is based 
upon his duty to protect the lessor’s present interest in the royalties forth- 
coming from production in paying quantities. The well-established test 
for reasonable development, and that which is accepted by both parties in 
the instant case, is that of the reasonably prudent operator acting with a 
view toward the best interests of both himself and the lessor. 


“Tt is the settled law in this State that oil and gas in place are minerals but by 
reason of their fugacious qualities they are incapable of an ownership distinct from the 
soil. They belong to the owner of the land only so long as they remain under the land, 
and if the owner makes a grant of them to another, it is a grant only of the oil and 
gas that the grantee may take from the land.” Triger v. Carter Oil Co., 372 Ill. 182, 185, 
23 N.E.2d 55, 56 (1939); “Owing to their liability to _— these minerals are not 
capable of distinct ownership in J gol Watford Oil and Gas Co. v. Shipman, 233 Ill. 
9, 12, 84 N.E. 53, 54 (1908); “On account of the wandering nature . . . of oil and 
gas .. . they are not subject to absolute ownership.” Poe et al. v. Ulrey et al., 233 Il. 
56, 62, 84 N.E. 46, 48 (1908). 

In People ex rel Carrell v. Bell et al., 237 Ill. 332, 86 N.E. 593 (1908), it was held 
that since in some of the states petroleum forms a very valuable part of the natural 
wealth and has been given careful consideration by the courts, they have uniformly 
held that it should be classed as a mineral; the lease in question was held to convey 
such a mineral and mining right in the land that it can be ly taxed separately, 
and that as it involved a Freehold it should be assessed as ont: propery Callahan :. 
Martin, 3 Cal.2d 110, 43 P.2d 788 (1935), held that oil is not “owned” in the sense that 
coal and other minerals are owned; that rather the privilege to mine oil exists limited 
by the duty not to destroy or injure the common reservoir. 

2“... an oil and gas lease conveys a freehold interest in the real estate to which 
it applies.” Updike v. Smith, 378 Ill. 600, 604, 39 N.E.2d 329 327 (1942). 
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The question in this case, then, is whether repressuring is prudent op- 
eration. It would cause a temporary loss of production and cause migra- 
tion of oil to adjacent land, but it would eventually result in greater pro- 
duction from the lessor’s tract. 


The court adverted to Ramsey v. Carter Oil Co.,* which is the only 
known case involving the privilege of the lessee to repressure a producing 
well. The Ramsey case was a federal case in which the facts were sub- 
stantially the same as those herein, * but despite the similarity the Court of 
Appeals allowed an injunction against the repressuring plan of the Carter 
Company. After admitting that repressuring was, without doubt, reason- 
ably prudent under the circumstances * the court declared that nevertheless 
“The deciding factor of this appeal . . . is whether the plaintiffs are the 
owners of the underground oil on their premises. The district court held 
that it belongs to the plaintiffs and that a method which forces the oil to 
migrate to another’s land is an invasion of specific property rights.” ° 


The Ramsey case held that since the lessor is the owner of the oil his 
lessee may not adopt a repressuring plan that would drive the oil from his 
land. 7 


It is submitted that the determination by the federal court that an IIli- 
nois lessor is “owner” of the oil is inconsistent with the outstanding interests 
which remain in him after his lease; that is, the surface fee, the reversion in 
the oil and gas, and his rents and royalties. If the landowner’s original 
“ownership” before the lease consisted entirely of the privilege to take and 
reduce to absolute ownership, since this privilege is precisely what the lease 


*74 F. Supp. 481 (E.D. Ill. 1948), 172 F.2d 622 (7th Cir. 1949). 

“In both cases the Carter Oil Company was lessee of tracts adjacent to those in 
uestion, which it had under development. The only possible basis for di ishi 
the two cases on the facts is that in the instant case Carter Oil Company had already 
converted an adjacent well for oe the reservoir, resulting in a migration of oil 
to the defendant’s land, admittedly in an amount equal to that which would drain off 
defendant’s land if well number three were converted. In the Ramsey case, no 
repressuring of adjacent wells had been started, but the Carter Oil Company professed 
an intent to do so. The court in the latter case held that this intention was purely 

“conjectural” and disallowed the evidence. 

* 172 F.2d 622, 624 (7th Cir. 1949), where the Court stated: “While the foregoing 
general statement (that repressuring is prudent operation) is sound and the argument 
is persuasive, it is not determinative of this case.” 

*Id. at 624. The Court also stated in the Ramsey case that “the continued opera- 
tion of each of the wells was essential to the proper production of oil from the plain- 
tiff’s premises . . . .” and that any cessation of production was a violation of the rights 
of the plaintiff. 172 F.2d 622, 623 (7th Cir., 1949). The district court in the Ramsey 
case, speaking in reference to the ownership of the oil which would be forced to migrate 
to adjacent lands by repressuring, opined: “In Illinois that oil belongs to the plaintiff,” 
and defendant “.... has no right to drive it from plaintiff's land by any method. 
To do so is clearly a trespass upon .. . title... .” Ramsey v. Carter Oil Co., 74 F. 
Supp. 481, 482 (1948). 

* This is in direct contrast to the decision in the instant case, which held that 
despite this migration repressuring was reasonable and would be ultimately profitable. 
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intended to transfer, it would appear that for academic purposes the “own- 
ership”, if such be necessary to a determination of rights under the lease, 
is more specifically in the lessee. 


However, it is pointed out by Professor Summers * that the dividing 
line between the jural relations which constitute ownership on the one side 
as contrasted to those constituting legal interests or property in land of 
which another person is the owner has never been determined. 


There has been heretofore no authoritative determination as to owner- 
ship in Illinois, and as Judge Scheineman pointed out in the instant case, “a 
determination as to title is irrelevant.” ® 


It would seem that a decision such as that in the Ramsey case which 
bases a determination of the rights and duties of the parties upon a prior 
finding of ownership is begging the question. It would rather appear that 
a holding as to particular rights and duties with respect to the legal rela- 
tionship in question would establish the element of “ownership”, although 
such a determination would then be immaterial. 


Ultimately, the existence of a privilege to repressure is reduced to a 
question of the intent of the parties, measured by the prudent operator test. 
The Ramsey case overlooked the fact that absolute ownership would not 
of itself preclude the existence’ of a privilege to repressure. That case did 
not recognize that prudent operation could encompass repressuring under 
the implied covenant to reasonably develop. Evidently the court in the 
Ramsey case would allow repressuring, if expressly provided for in the 
lease, although this was not so stated in the opinion. 


It would appear manifest that if, in the exercise of his privilege to take 
oil and gas and reduce them to ownership, the lessee acts in a manner con- 
sistent with the protection of the lessor’s right to royalties from produc- 
tion, and affords no injury to lessor’s reversion in the oil and gas, his acts 
must be sustained as reasonable development. Since it is admitted that re- 
pressuring would ultimately result in greater production from the wells it 
cannot be contended logically that repressuring would work an injury to 
either of these interests. 


The Ramsey case is clearly in conflict, but it would appear that sound 
reasoning and accurate application of the law overwhelmingly support the 
decision in the instant case. 


Frep Bristou 


*1 Summers, Ow anv Gas § 11 et seq. (perm. ed.). 
*Carter Oil Co. v. Dees et al., 340 Ill. App. 449, 456, 92 N.E.2d 519, 522 (4th Dist. 
1950). 
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OIL AND GAS—Grant or Reservation of Fractional Interest in Oil and 
Gas Prior to Lease. (Illinois) 


In 1949, plaintiffs conveyed approximately forty acres of realty in 
Wabash County, Illinois, by a warranty deed which read as follows: “The 
Grantors . . . for the sum of One Dollar ($1.00) and other good and valu- 
able considerations, hereby convey and warrant, except one-sixteenth (1/16) 
of all oils and minerals produced from the premises hereby conveyed which 
said grantors reserve unto themselves for fifteen years from the date of this 
conveyance, to James T. Watson and Clara M. Watson . . . the following 
described real estate . . .” Subsequently an action was brought by the 
grantors for a construction of the effect of the mineral reservation in the 
deed. In affirming the decree of the Circuit Court, the Illinois Supreme 
Court held: By the language of the deed grantors did not reserve the oil 
and gas in place. They were entitled to one part of every sixteen parts of 
the minerals produced, their rights under the reservation did not arise until 
oil or minerals were produced from the premises, and such rights were in 
personalty. Hardy v. Greathouse, 406 Ill. 365, 94 N.E.2d 134 (1950). 


As stated by the court in this case, “This presents the crucial question 
as to whether or not the reservation in the deed was of oil and minerals in 
place, or of oil and minerals severed from the realty, and the secondary 
question as to what proportion of the oil and minerals was reserved.” The 
distinction between an expense-bearing mineral fee interest and an expense- 
free royalty interest in minerals has frequently given rise to some confusion 
in the courts, as well as in the minds of parties to deeds. But despite the 
difficulty of determining what type of interest is created by the words of a 
deed, the legal relations arising under a mineral fee interest differ so greatly 
from those arising under a royalty interest that a proper construction of 
the instrument becomes imperative. 


If a fractional fee interest is granted or reserved prior to lease, the 
parties become tenants in common of the mineral estate and would share in 
any royalty reserved under a subsequent lease in proportion to their re- 
spective interests.’ Thus, if a grantor conveys land, reserving a one- 
sixteenth mineral fee interest to himself, and later a lease for oil and gas 
purposes reserving a one-eighth royalty interest is executed, the grantor 
would be entitled to one-sixteenth of the one-eighth royalty, or one-one 
hundred and twenty-eighth of the oil and gas actually produced. On the 
other hand, if a one-sixteenth perpetual non-participating royalty interest 
is created, the royalty owner is entitled to that fraction, one-sixteenth, of 


‘Hinkle v. Gauntt, 201 Okla. 432, 206 P.2d 1001 (1949); Manley v. Boling, 186 
Okla. 59, 96 P.2d 30 (1939); Richardson v. Hart, 143 Tex. 392, 185 S.W.2d 563 (1945); 
Gill v. Bennett, 59 S.W.2d 473 (Tex. Civ. App. 1933). See: Summers, Law or Ot 
ann Gas § 599 (Perm. Ed.) 
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all the oil and gas actually produced from the land by the landowner or any 
future lessee.* Due to the fact that a grant of either one-half of the royal- 
ties or one-half of the oil and gas in place would entitle the grantee to one- 
sixteenth of all the oil and gas actually produced under an ordinary oil and 
gas lease reserving a one-eighth royalty, the parties to deeds frequently 
grant one-sixteenth of the oil and gas in the land, failing to realize that the 
interest created thereby entitles the grantee to only one-eighth of one- 
sixteenth, or one-one hundred and twenty-eighth of the oil and gas pro- 
duced from the land. * 


In the principal case the grantors conveyed the land, reserving “one- 
sixteenth of all oils and minerals produced from the premises.” The Illinois 
Court, taking a view which appears wholly contrary to that of all other 
jurisdictions, held that by these words the grantor reserved a one-sixteenth 
royalty interest. In arriving at this conclusion, the court relied on two 
main propositions: (1) the use of the word “produced” indicated that a 
royalty interest was intended, and (2) the reservation could not be of a 
mineral fee interest because no easement to go on the land and produce was 
reserved. It is submitted that neither of these lines of reasoning can be sup- 
ported. * 


As regards the use of the: word “produced,” it seems clear that in all 
other jurisdictions a grant or reservation of a fraction of all the oil and gas 
that may be produced from the land creates an expense-bearing mineral fee 


*SumMers, Law or Or anno Gas § 599 (Perm. Ed). 

*As stated by the court in Manley v. Boling, 186 Okla. 58, 96 P.2d 30 (1939), 
“They (defendants) contend that a conveyance of one-sixteenth of the oil in place is 
equivalent to a conveyance of one-half of the royalty interest. This argument ap- 
parently proceeds upon a misconception of the nature of the interest conveyed, or is 
based upon the confusion of a mineral interest in lands with an interest in the royalty 
reserved in an oil and gas mining lease. While it is true that one-half of the one- 
eighth royalty ordinarily reserved in an oil and gas lease is one-sixteenth, it does not 
follow that the purchase of one-sixteenth of the oil and gas in and under land entitles 
the purchaser to one-half of the royalty reserved in a lease thereon. Ordinarily, where 
owners of mineral interests join in the execution of an oil and gas lease, granting to 
the lessee one-eighth of the oil, their interests are proportionately reduced, so that in 
order to share equally in the royalty reserved, the estates of the respective lessors in 
the minerals must have been the same.” 186 Okla. 58, 61, 96 P.2d 30, 31 (1939). 

“It is interesting to note that the court cites no cases in support of its holding. 
The only case involving this question which the court mentions is Mandle v. Gharing, 
256 Pa. 121, 100 Atl. 535 (1917), which held that by a reservation of “all oil or gas 
produced” the grantor reserved title to the oil and gas in place. The Illinois court 
said that case was not applicable because there all the beneficial interest in all the oil 
and gas was reserved and the reservation was in perpetuity, whereas in the present case 
only a portion of the beneficial interest was reserved, and that only for fifteen years. 
(No other case making such a distinction has been found.) 
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interest.* This is well illustrated by a recent California case * decided just 
one month after Hardy v. Greathouse." There, the plaintiff's predecessors 
in interest in real property granted to defendant eight and one-third per 
cent of the oil and gas “in, under and/or which may be hereafter produced 
and saved from the property.” Ten years later, plaintiffs leased the prop- 
erty for oil and gas purposes. The lease, which defendant ratified, reserved 
a royalty of one-sixth of all oil produced. In a declaratory judgment action, 
the court held that the plaintiffs were entitled to eleven-twelfths of the 
royalty and rejected defendant’s claim to one-twelfth of all the oil produced 
or fifty per cent of the royalty. The court discussed the effect of the word 
“produced” and said, “Defendant contends that the addition of the words 
‘and which may hereafter be produced and saved’ to the grant of a fraction 
of all the oil in and under the land clearly evidence an intent that the inter- 
est granted should be expense free. It has been generally held, however, 
that a grant of a fraction ‘of the oil, gas and other minerals in and under, 
and that may be produced’ from the land creates an expense-bearing mineral 
fee interest rather than an expense-free royalty interest.” ® 

The fact that in the reservation the grantor did not expressly retain a 
right of entry to drill for and produce oil and gas affords no basis for hold- 
ing that the grantor did not reserve a mineral fee in this case. It is the well 
established rule in Illinois, as in all other jurisdictions, that where a deed 
creates a mineral estate but does not expressly grant or reserve easements 
reasonably necessary for the production and removal of the minerals, a way 
of necessity is created by implication just as it is in an ordinary deed of 
land. * 


*Shinn v. Buxton, 154 F.2d 629 (10th Cir. 1946); Marias River Syndicate v. Big 
West Oil Co., 98 Mont. 254, 38 P.2d 599 (1935); Hinkle v. Gauntt, 201 Okla. 432, 206 
P.2d 1001 (1949); Manley v. Boling, 186 Okla. 59, 96 P.2d 30 (1939); Watkins v. Slaugh- 
ter, 144 Tex. 179, 189 S.W.2d 699 (1945); Richardson v. Hart, 143 Tex. 392, 185 S.W.2d 
563 (1945); Gill v. Bennett, 59 $.W.2d 473 (Tex. Civ. App. 1933); Jones v. Bedford, 
56 S.W.2d 305 (Tex. Civ. App. 1932). See also, Brooks v. Mull, 147 Kan. 740, 78 P.2d 
879 (1938). As stated by Prof. W. L. Summers in his treatise on the law of oil and gas, 
“Where a transfer of all or a fractional part of the transferor’s legal interest in oil and 

as or a transfer of land with an expressed intent to retain all or a portion of the legal 
interest in the oil and gas is made — to a lease of land for oil purposes, the convey- 
ance, if inter vivos, is usually called a mineral deed, and the interest is ordinarily spoken 
of as a mineral fee.” Summers, Law or Or ann Gas § 132 (Perm. Ed.). 

* Little vy. Mountain View Dairies, 35 Cal.2d 232, 217 P.2d 416 (1950). 

* 406 Ill. 365, 94 N.E.2d 134 (1950). 

* Emphasis that of the court. 

* Dabney-Johnston Oil Corp. v. Walden, 4 Cal.2d 637, 52 P.2d 237 (1935); Jilek v. 
Chicago, Wilmington and Franklin Coal Co., 382 Ill. 241, 47 N.E.2d 96, 146 A.L.R. 871 
(1943); Jenkins v. Depoyster, 299 Ky. 500, 186 S.W.2d 14 (1945); Melton v. Sneed, 188 
Okla. 388, 109 P.2d 509 (1940); Barker v. Campbell-Ratcliff Land Co., 64 Okla. 249, 
167 Pac. 468 L.R.A. 1918A, 487 (1917). Apparently the only case in this country which 
adopts a contrary view is Chicago, Wilmington and Franklin Coal Co. v. Minier, 40 
F Supp. 316 (D.C. 1941), aff'd, 127 F.2d 1006 (7th Cir. 1942), cert. denied, Howell 
v. Chicago, Wilmington and Franklin Coal Co., 317 US. 669, 63 Sup. Ct. 74 (1942). 
See Summeus, Law or Om anp Gas § 133 (Perm. Ed.). 
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One can readily observe that it is easy to confuse mineral fee and 
royalty interests. Nevertheless, the courts have repeatedly held that cer- 
tain frequently used language creates one type of interest, while certain 
other language creates the other type. In this way a sort of formula grad- 
ually appears to be developing. In view of these circumstances, it seems 
particularly unfortunate that the Illinois court has chosen to adopt a view 
which is clearly out of line with the authority in all other jurisdictions. 


Donna KLINGBIEL 


STATUTES—Dram Shop Act Has No Extraterritorial Effect. (Illinois) 


Mary Eldridge brought this action to recover damages for personal 
injury under the Dram Shop Act.’ The complaint alleged that the de- 
fendant sold or gave liquor to one Guy Slaughter in Chicago, and that this 
liquor, wholly or in part, caused Slaughter to become intoxicated; that, as 
a result of this intoxication, the plaintiff, a passenge ~ in Slaughter’s car, was 
injured when he collided with another vehicle in Hammond, Indiana. On 
motion of the defendant, the trial court dismissed the complaint. On ap- 
peal, held: Affirmed. The Dram Shop Act has no extraterritorial effect to 
give rise to a cause of action where the sale contributing to intoxication 
occurred in Illinois and injury resulting therefrom occurred in another 
state. Eldridge v. Don Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 
512 (1st Dist. 1950). 

In this case of first impression in Illinois the result depends on a de- 
termination of the nature of the wrongful act for which liability is imposed. 
Although the court’s decision is sustained by the weight of authority in this 
and other jurisdictions* and is consistent with familiar rules of statutory 
construction, it is difficult to justify its reliance on a current of authority, 
which was not controlling on its decision. Doubt is thus cast on its decision, 
which should have been based on a first hand determination of the legislative 
intent as expressed in the act. 

That intent is to be determined by Section 94 of the Act, which pro- 
vides in part: “This act shall be liberally construed to the end that the 
health, safety and welfare of the People of the State of Illinois shall be pro- 


*Iut. Rev. Srat., c. 43, § 135 (1949). This section provides, in part: “Every . 
person, who shall be injured, in person, . . . by any intoxicated person, or in conse- 
quence of the intoxication . . . of any person, 1 have a right of action . . . 
any person who shall, by selling or giving alcoholic liquor, have caused the intoxication, 
in whole or in part, of such person . 

* Cross v. Ryan, 124 F.2d 883 (7th Cir. 1941), cert. denied, 316 US. re Ba Sup. Cr. 
1269; Schroeder v. Crawford, 94 Ill. 357 (1880); Howlett v. McGarvey, 334 Ill. App. 512, 
79 N.E.2d 864 (3d Dist. 1948); Le Forest v. Tolman, 117 Mass. 109 (1875); App S12 
Young, 34 Hun. 252 (N.Y. 1884). 
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tected and temperance in the consumption of alcoholic liquors be fostered 
. . . by the regulation of the . . . sale . . . of intoxicating liquors.” Does 
this section contemplate liability on the fact situation of the principal case? 
The danger inherent in an act of this nature is that personal standards of 
morality may override juristic principles and lead to an over-zealous con- 
struction of the act. This justifies an insistence on certainty in interpreta- 
tion and a requirement that every party suing under the act bring himself 
clearly within its terms. 


The Dram Shop Act is vicarious in character in that it imposes liability 
on one party for tortious acts of another * over which he has no control, 
and of which he is, in most instances, unaware. With the exception that a 
party plaintiff must not have been an active agent in causing the intoxica- 
tion of which he complains, liability of the tavern keeper is absolute. * Most 
of the common law defenses have been held to be inapplicable.* Thus the 
tavern keeper becomes in effect an insurer of the general public against any 
wrongful act of an intoxicated person to whom he has sold liquor. By 
Section 15 of the Act ° all real and personal property of such owner is made 


In the Goodwin case, supra, the precise issue of the principal case was before 
the Supreme Court of New York. Plaintiff's servant went from Vermont to New 
York with a team of horses which was the property of plaintiff. Defendant sold liquor 
to the servant who, on his return to Vermont, negligently caused the death of one of 
the horses. Plaintiff brought an action under the New York Dram Shop Act. In affirm- 
ing a judgment for the Feiadent, the court said in part: “The sale of liquor was not a 
wrongful act either at common law or under the statute. .. The wrongful act was done 
in Vermont. . . But our statute gives a cause of action for the injury and this, as it is 
a special statutory provision, must refer to an injury done in this state. It cannot be 
intended to have any extra-territorial effect. The statute is peculiar in that it makes an 
innocent man liable for the wrongful act of another. But we are confident that its effect 
will be limited to this state.” 

In the Le Forest case, supra, the court construed a statute which made a dog 
owner liable to any person injured by it. Reversing a ang for the plaintiff, the 
court held that no action would lie under the statute for an injury sustained by the 
omer ay the defendant’s dog strayed across the border into New Hampshire and 

it plaintiff. 

P Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944). In King v. 
Haley, 86 Ill. 106 (1877), the court held that a a states a good cause of action 
under the Dram Shop Act if it avers that defendant is engaged in the business of 
selling liquor; that he sold or gave liquor to X which caused X to become intoxicated, 
that as a consequence of that intoxication, X committed a wrongful act which caused 
injury to plaintiff. 

* Hill v. Alexander, 321 Ill. App. 406, 53 N F.2d 307 (1st Dist. 1944). 

* Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949) (contributory negligence of 
deceased does not bar action); Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st 
Dist. 1944) (the fact that the party causing the intoxication complained of could not 
have foreseen the consequences is no defense); Bowman v. O’Brien, 303 Ill. App. 630, 
25 N.E.2d 544 (1st Dist. 1940) (the fact that plaintiff's injuries are due to an act or provo- 
cation on his part will not bar his action); Maloney v. Dailey, 67 Ill. App. 427 (3d 
Dist. 1896) (a wife is not barred in her action for injury to means of support, by her 
husband’s death growing out of intoxication, by the fact that she had given conditional 
permission to defendant to sell liquor to her husband). 

*Ity. Rev. Srat., c. 43, § 136 (1949). 
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liable to satisfy any judgment against him thereunder. With this back- 
ground of the Act in mind, the language, found in numerous decisions, * 
that the act is penal in effect and should be strictly construed can be recon- 
ciled with the provision of Section 94 that the Act is to be liberally con- 
strued. The rule for strict construction, as applied in those cases, requires 
only that a party claiming the benefits of the Act, should bring himself 
clearly within its terms. It seems doubtful that a court would be justified 
in extending the Act to grant recovery on the fact situation of the principal 
case which extends beyond the accepted principle that, in the absence of 
express legislative provision, a statute has no effect beyond the jurisdiction. * 
In Beall Bros. Supply Co. v. Industrial Commission ® the Illinois Supreme 
Court, construing a provision of the Workmen’s Compensation Act *® which 
provided compensation for “injuries occurring outside the state where the 
contract of employment was entered into within the state,” held that the 
statute has no extraterritorial effect but those who contract under it are 
presumed to accept its terms. Cases under the Death Statute ** have usually 
reached the same result. It must be remembered that the Dram Shop Act 


"Cross v. Ryan, 124 F.2d 883 (7th Cir. 1941), cert. denied, 316 U.S. 682, 62 Sup. 
Ct. 1269. On the question of jurisdiction, the court held the Illinois Dram Shop Act 
is not penal in the sense that it can not be enforced in a foreign jurisdiction, although it 
might be considered penal in the sense that it should be strictly construed. Howlett 
v. McGarvey, 334 Ill. App. 512, 79 N.E.2d 864 (3d Dist. 1948); Hyba v. C. A. Horne- 
man, Inc., 302 Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939). 


* Beall Bros. Supply Co. v. Industrial Commission, 341 Ill. 193, 173 N.E. 64 (1930); 
Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 Atl. 372 (1915); Hagenbeck v. 
Leppert, 65 Ind. App. 261, 117 N.E. 531 (1917); Krechelberg v. Floyd Co., 166 Minn. 
149, 207 N.W. 193 (1926); Rounsaville v. Central R. Co., 87 N.J.L. 371, 94 Atl. 392 
(1915); Post v. Berger, 216 N.Y. 544, 111 N.E. 351 (1916). 


* 341 Ill. 193, 173 N.E. 609 (1930). Compensation granted for an injury occurring 
outside the state under Inu. Rev. Srat., c. 48, § 142 (1929). In Dur-Ite Co. v. Industrial 
Commission, 394 Ill. 338, 68 N.E.2d 717 (1946), the court, applying the Workmen's 
Occupational Diseases Act, Itt. Rev. Stat., c. 48, § 172.1, et seg. (1949), denied recovery 
for a disease incurred outside the state, citing the Beall Bros. case, supra, as controlling. 


* Tut. Rev. Srat., c. 48, § 138, et seq. (1949). 


“Id. c. 70, §§ 1, 2. Carroll v. Rogers, 330 Ill. App. 114, 70 N.E.2d 218 (2d Dist. 
1946). Recovery granted under Mo. Rev. Srat. §§ 3452-3456, under doctrine of comity, 
where the wrongful act causing death occurred in Missouri, but plaintiff's decedent died 
in Illinois; Dougherty v. American McKenna Co., 255 Ill. 369, 99 N.E. 619 (1912) 
(denied recovery where death occurred outside the state); Raisor v. Chicago & A. R. Co., 
215 Ill. 47, 74 N.E. 69 (1905) (denied recovery). But, cf., Crane v. Chicago & W. I. R. 
Co., 233 Ill. 259, 84 N.E. 222 (1908) (recovery allowed, where plaintiff's decedent was 
injured in Illinois, and taken by defendant’s employees to the nearest hospital, in In- 
diana, where he later died. The court cae a provision of the statute, “that no 
action may be brought to recover damages for death occurring outside of this state,” 
Ill. Laws 1853, p.79, § 1, to mean that no action could be brought where the wrongful! 
act causing death occurred outside the state. The opinion indicates that the court was 
led to this result to prevent injustice being done in view of the peculiar fact situation.) 
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by its nature breeds abuse, ** and any extension of the act by implication 
would introduce an element of uncertainty into its application which would 
invite unjustified litigation and might tend to defeat the object which the 
act seeks to attain. 

In Hill v. Alexander ** the court said that liability attaches only to the 
immediate act which causes the injury, and when all factors are taken into 
consideration it seems doubtful that the court in the Eldridge case would 
have been justified in disturbing this view. 

However, a cogent argument exists that liability attaches to the act of 
selling liquor as well as the subsequent act which causes injury; that the 
act of selling, although legal, is quasitortious, becoming tortious when it 
concurs with the subsequent act which causes injury. Under this view a 
cause of action in the instant case could be based on the part of the trans- 
action which occurred in Illinois. ** Thus the Dram Shop Act would op- 
erate somewhat analogously to a combination of the vicarious liability and 
ab initio doctrines at common law. It is true the two acts must concur be- 
fore liability is imposed by the Act on a tavern keeper, and that each is a 
necessary part of the same transaction. However, the difficulty arises in 
that this theory requires speculation as to what would have been the inten- 
tion of the legislature had the present facts been before it when the Act was 
passed. It is clear that the individual would benefit by this theory but it is 
less certain that the overall object of the Act would be promoted. If an 
element of uncertainty is encountered here under an application of accepted 
rules of statutory construction, the application of fictions would seem to 
be of doubtful utility in clarifying the defect. 

The more serious question, however, relates to the court’s justification 
for assuming that the Dram Shop Act contemplates a wrongful act as the 


* A recent unreported case illustrates the abuse to which the Act is subject. Plain- 
tiffs husband bought a bottle of wine from the Defendant and was carrying it unopened 
in his pocket when he slipped on an icy pavement near defendant’s tavern and broke 
his leg. No other liquor was sold by defendant to the husband, nor had he consumed 
any liquor on defendant’s premises. Plaintiff brought an action against defendant to 
recover damages for injury to her means of support. The action was dismissed. 

* 321 Ill. App. 406, 53 N.E.2d 307, 316 (1st Dist. 1944). 

* Wintersteen v. National Cooperage Co., 361 Ill. 95, 197 N.E. 578 (1935), sup- 
ports this theory. In that case plaintiff recovered in a tort action for injuries sustained 
in Pennsylvania when a barrel, negligently loaded on a freight car by defendant’s em- 
ployees in Peoria, fell on him. The distinction sought by the court between the Winter- 
steen and Eldridge cases is untenable without an admission that negligence in the ab- 


stract is a concept which the law will redress. Speaking of the former case, the court 
said, 95 N.F.2d 512, 514: “It is thus clear that the tortious action occurred in Illinois, 
but .. . the intoxication of Slaughter in Illinois was not in itself a tortious act.” That 


this distinction begs the issue is artes. as there could be no tortious act in either case 
until an injury was caused thereby. There is, however, a more valid distinction to be 
drawn. The Eldridge case was concerned only with construction and application of a 
statute, whereas the Wintersteen case concerned the application of common law prin- 
ciples. The only statutory issue in the latter case was whether the legislative policy of 
the forum em # permit the action to lie. Inx. Rev. Srat., c. 48, § 136, et seq. (1935). 























SuMMER] CASE COMMENTS 347 


basis for liability thereunder. The purpose of the Act is to protect “health, 
safety and welfare” and to “promote temperance in the consumption of 
intoxicating liquors.” Section 135 gives a cause of action to any person 
injured “by an intoxicated person or in consequence of the intoxication . . . 
of any person.” Thus it is apparent that fault is not an element of liability 
under the Act unless it is implied therein. 


In numerous Illinois decisions liability has been imposed under the 
Act for injury to means of support in fact situations which clearly preclude 
any wrongful act unless the sale of liquor itself was wrongful.** In 
Schroeder v. Crawford ** the plaintiff recovered from defendant tavern 
owner when her husband was struck by a train and killed while intoxicated. 
The circumstances immediately surrounding his death are unknown, except 
that the decedent was intoxicated when last seen alive. In Bernarowicz v. 
Bakos ** a wife was permitted to recover under the Act when her husband 
accidentally shot himself while intoxicated. In these two cases there was 
no wrongful act of a third party unless, in the former, negligence is to be 
imputed to the railroad employees. 

These decisions have one thing in common. In each, plaintiffs’ decedent 
was intoxicated and that intoxication, by rendering the decedent incapable 
of acting in the best interests for his own safety, caused his death. And 
each clearly rests on the theary that a tavern keeper acts at his peril in sell- 
ing liquor. 

Thus it would seem that it was incumbent on the court, faced with a 
case of first impression, in the Eldridge case, to decide first whether the 
statute requires a wrongful act and to consider the effect of this interpreta- 
tion on its ultimate decision. However, the requirement that parties claim- 
ing the benefit of the Act bring themselves clearly within its terms seems 
inescapable even on this theory. 

The liquor traffic by its nature is susceptible to the most stringent 
regulation under the police power of the state.** This regulation, how- 
ever, is peculiarly within the realm of legislative authority and any exten- 
sion therein should be by legislative expression. As Section 94 contains no 
express provision imposing liability for an injury which occurred in another 


* Buck v. Maddock, 167 Ill. 219, 47 N.E. 208 (1897); Betting v. Hibbett, 142 Ill. 72, 
30 N.E. 1048 (1892); Schroeder v. Crawford, 9 Ill. 357 (1880); Bejnarowicz v. Bakos, 
332 Ill. App. 151, 74 N.E.2d 614 (1st Dist. 1947). 

94 It 357 (1880). 

* 332 Il. App. 151, 74 N.E.2d 614 (1st Dist. 1947). 

* Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). Dram Shop Act held 
valid against due process objections. The court said, 393 Ill. 376, 381, 66 NE.2d 370, 
375: “There has never been any question in any court but that any conditions which 
legislative authority may hedge about the traffic (in liquor) are legal and valid. Anyone 
entering into the business or leasing his property for it must necessarily accept and 
agree to be bound by the provisions of the law designed to mitigate the evils of 
the traffic or co compensate for the damage done by it.” 
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state jurisdiction, nor language which clearly implies this result, it would 
seem that the court properly denied recovery by plaintiff in the principal 


case. 
Grorce K. Meutu 


TAXATION—Recent Decisions of the Supreme Court on the Validity of 
State Franchise Taxes Affecting Interstate Commerce. (Federal) 


The United States Supreme Court, exercising its long established role 
as arbiter * between state and national interests in interpreting the commerce 
clause * of the United States Constitution, recently entertained two cases 
involving the validity of state franchise taxes, the one, a tax on the sale of 
services in intersate commerce by an exclusively interstate trucker, the 
other, a tax on the sale of tangible personalty at retail by a foreign corpora- 
tion doing both interstate and intrastate business within the taxing state. 


The taxpayer, a Missouri trucker doing an exclusively interstate busi- 
ness, attacked the validity of the Connecticut franchise tax imposed on it 
under the Connecticut Business Tax Act.* The litigation proceeded on the 
assumption that the tax thus imposed was neither an undue burden on inter- 
state commerce nor a discrimination against such commerce. The tax statute 
provided for allocation of net income where the business was not carried on 
wholly within the state.‘ The Connecticut court had pronounced the tax 
to be “upon the franchise of corporations for the privilege of carrying on 
or doing business in the state” * and it was this expression that fixed the “all 
important operating incidence” of the tax. The Court of Appeals upheld 
the tax as imposing no unconstitutional burden on interstate commerce. On 
certiorari, held: Reversed. The tax violates the commerce clause which 
prohibits state taxation of the privilege of engaging in interstate commerce. 
Spector Motor Co. v. O’Connor, 340 US. 602, 71 Sup. Ct. 508 (1951). 


Prior to this decision, it had been generally concluded * that the Court 
had extended its tolerance to such a tax, as it had to like taxes, variously 
named but with essentially identical economic operation and effect. The 
taxpayer here had twenty-seven employees, a bank account, licensed pickup 
trucks and two leased terminals within the state. Such attributes had else- 
where been described as “local incidents” and in other instances had formed 


’ Cooley v. Board of Wardens, 12 How. 298 (US. 1851); 47 Cor. L. Rev. (1947). 

*U. S. Consr., Art. I, § 8, cl. 3. 

*Cown. Gen. Stat, c. 91, $ 1896 et seq. (1949). 

* The measure of the tax was the mean of three ratios: gross receipts attributable 
tw the state to all gross receipts; wages paid within the state to all wages paid, and 
tangible property within the state to all tangible property of taxpayer. 

‘Spector Motor Service v. Walsh, 135 Conn. 37, 56-57, 61 A.2d 89, 98-99 (1942). 

* [1950] Law Forum 321, 47 Micu. L. Rev. 115 (1948); 4 Tax L. Rev. 95 (1948). 
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a base for state exaction.’ Since the tax was on net income, it did not fall 
under the prohibition against “direct” taxes on interstate commerce, within 
the accepted meaning of that term, * nor was there a possibility of cumulative 
taxation. ® And, as indicated, the tax was nondiscriminatory. None of these 
factors, which had previously been the subject of decisive inquiries initiated 
by the court, were of assistance to the Connecticut tax. Ignoring these 
factors, the court solved the case in conceptual terms, labeling the com- 
merce as interstate and invoking the corollary that the privilege of engaging 
in interstate commerce could not be taxed by a state, without inquiry into 
whether such tax unduly burdened interstate commerce. 

Previously, the court had adopted an analysis implementing the maxim 
that interstate commerce was to pay its way. In three recent decisions, 
involving the taxation of interstate transportation, the court had focused its 
attention on the presence of local aspects and the impossibility of cumula- 
tive taxation and had held the taxes involved valid. Thus, the court upheld a 
“franchise or excise tax” in Memphis Gas Co. v. Stone, * rationalizing its 
decision in terms of the “multiple burdens” test and the presence of local 
incidents. There the taxpayer, a foreign corporation operating an interstate 
pipe line, had 135 miles of pipe laid within the state, maintained two com- 
pressing stations with the requisite maintenance men and had but one whole- 
sale customer-in the state. Interpreting its statute, one of phrase and import 
similar to the Connecticut statute, ** the Mississippi court announced the tax 
to be an exaction required as recompense for the protection afforded tax- 
payer’s activities within the state.** The taxpayer’s business was more 


"Memphis Gas Co. v. Stone, 335 U.S. 80, 68 Sup. Cr. 1475 (1948); Central Grey- 
hound Lines of N.Y. v. Mealey, 334 U.S. 653, 68 Sup. Cr. 1260 (1948); McGoldrick v. 
Berwind-White Coal Co., 309 U.S. 33, 60 Sup. Cr. 388 (1940). 

*A tax which “directly” burdens interstate commerce is invalid. A = receipts 
tax is direct since it takes a share of every dollar whether the sale was profitable or not. 
A net income tax is indirect since it arises only where there is a gain. Bass, Ratcliff & 
Gretton, Ltd. v. State Tax Commission, 266 U.S. 271, 45 Sup. Cr. 82 (1924); United 
States Glue Co. v. Town of Oak Creek, 247 U.S. 321, 38 Sup. Cr. 499 (1918). 

* The gist of the “multiple burden” test is that the tax 1s of such nature as to be 
capable of being imposed by other states with equal right. It is the ity, not the 
fact accomplished, that invalidates the tax. McGoldrick v. Berwind-White Coal Co., 
309 U.S. 33, 60 Sup. Cr. 388 (1940); Gwin, White & Prince, Inc. v. Henneford, 305 US. 
434, 59 Sup. Cr. 325 (1939); J. D. Adams Manufacturing Co. v. Storen, 304 U.S. 307, 58 
Sup. Ct. 913 (1938); Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 58 Sup. Cr. 
546 (1938); Cf. Justice Frankfurter’s remarks, Freeman v. Hewitt, 329 U.S. 249, 67 Sup. 
Cr. 274 (1946). 

* 335 U. S. 80, 68 Sup. Cr. 1475 (1948). 

™ Miss. Cove ANN. § 9314 (1942). The tax was measured by the value of capital 
used, invested or employed within the state. It was in addition to an ad valorem prop- 
erty tax. 

r “Hellerstein in 4 Tax L. Rev. 95, 110-111 (1948), contends that the holding 
ives new content to the term “local.” The suggestion is that previously local meant an 
incident taking place before interstate commerce had begun or after its ' 
This holding, without distinguishing between interstate commerce and intrastate com- 
merce, describes activities which are an essential concomitant of interstate commerce as 
local. 
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nearly “exclusively interstate” than that of the taxpayer in the Spector case. 
The tax was a franchise tax and seems to be on the privilege of engaging in 
business. Again, in Interstate Oil Pipe Line Co. v. Stone,' a Mississippi 
privilege tax, imposed “on account of engaging in business” ** and measured 
by gross receipts apportioned to receipts from transporting oil on pickup 
lines within the state to interstate pipelines, was upheld, on the theory that 
the activity was intrastate, ** being conducted wholly within the taxing 
state. So also, in Central Greyhound Lines of N.Y. v. Mealey,** a gross 
receipts tax, apportioned on a mileage basis to receipts of an interstate car- 
rier was held to be valid. The transportation offered by the taxpayer was 
between points within the state but over routes that utilized the highways 
of two other states. The court found the tax to be no undue burden on 
such commerce when there was apportionment to business done within the 
state and where no other state might claim the same incidents for taxation. 
These decisions seemed to indicate a trend in the approach of the court to 
a consideration of the economic aspects of the problem, rather than a resolu- 
tion guided solely by the spector of “balkanization.” 

The principal case restores sweeping vitality to the axiom that no state 
may tax the privilege of doing interstate business. While the court insists 
that the question is not a matter of labels, it seems to indicate that had the 
state described the tax as one for the use of highways, or in lieu of an ad 
valorem property tax, the exaction would have been proper. 

When the machinery of the court was invoked at the same term to con- 
sider another tax which raised the same problem, there was a marked varia- 
tion in its analysis. The taxpayer, a Massachusetts corporation, the maker 
and vendor of abrasives, maintained a branch office and warehouse in Chi- 
cago. It there stocked 3,000 of its normal 18,000 inventory items, made over 
the counter sales, took orders which were transmitted to the home office for 
acceptance and received goods destined for Illinois vendees who had ordered 
directly from the home office. The Department of Revenue collected a tax 
on all merchandise sold to Illinois residents, including the transactions above 
and also sales consummated by direct order to and direct delivery from the 
home office to the vendee. Taxpayer argued that some of these sales were 
in interstate commerce. 

The tax in question, based on gross receipts, is a tax “imposed upon 
persons engaged in the business of selling tangible personal property at retail 
in the state.” ** In terms and operation, it is a franchise tax upon the privi- 


* 337 US. 662, 69 Sup. Cr. 1264 (1949). 

* Miss. Cope Ann., § 10105, § 10109 (1942). 

* The court indicated that had the activity been interstate the tax would still have 
been valid. 

“ 334 US. 653, 68 Sup. Cr. 1260 (1948). 

“Inn. Rev. Srar., c. 120, § 441 (1941). The statute, titled the “Retailers’ Occupa- 
tion Tax,” specifically exempts “business in interstate commerce.” 


SUMMER] CASE COMMENTS 351 


lege of selling. The Illinois court upheld the application of the tax to all 
sales made to Illinois residents. On appeal, held: Judgment vacated and cause 
remanded. The tax cannot be applied to those sales where the vendee 
ordered directly from the home office and received direct shipment. As to 
all other transactions, the intervention of the branch between vendor and 
vendee had localized the transactions and made them amenable to the taxing 
statute. Taxpayer, having the burden of establishing its exemption, had not 
successfully met the burden.** Norton Co. v. Department of Revenue of 
State of Illinois, 340 U.S. 534, 71 Sup. Ct. 377 (1951). 


Although the court had not before considered such a tax on goods, it 
referred to prior decisions involving use and sales taxes. In all instances, it 
appears that there must be sufficient local incidents to support taxes involv- 
ing goods. In Nelson v. Sears Roebuck*® and Nelson v. Montgomery 
Ward,*° the interstate merchant was required to act as collector of a use 
tax imposed on Iowa vendees for the privilege of consumption within the 
state. In McGoldrick v. Berwind-White Coal Co.,** the local incidents 
upholding a sales tax were the making of the contract, the maintenance of a 
sales office and delivery within the taxing state. It was, however, held in 
McLeod v. J. E. Dilworth, ** that the mere solicitation within the state did 
not constitute sufficient grounds for a sales tax. *° 


In the Norton case, the local incident was the maintenance of a retail 
outlet within the taxing state. The court excluded those transactions not 
connected with the local branch, but taxed all which were in any way 
handled by the Illinois outlet. The decision conforms to the usual analysis 
in this area and indicates a willingness to look to the economic realities of 
the situation. 


The decisions in the Spector and Norton cases are, in a real sense, at 
odds. Some of the transactions taxed in the Norton case were interstate in 
character, while in the Spector case, the taxpayer’s business was not “exclu- 


* 340 U.S. 534, 537, 71 Sup. Ct., 377, 380: “This burden is never squarely met by 
showing a fair difference of opinion which as an original matter might be decided differ- 
ently. . . Of course, in constitutional cases, we have power to examine the whole record 
to arrive at an independent judgment as to whether constitutional rights have been in- 
vaded, but that does not mean that we will re-examine, as a court of instance, find- 
ings of fact supported by substantial evidence.” 

#312 US. 359, 61 Sup. Cr. 586 (1940). 

* 312 US. 373, 61 Sup. Cr. 593 (1940). 

"309 U.S. 33, 60 Sup. Ct. 388 (1940). 

™ 320 US. 728, 64 Sup. Cr. 87 (1943). Dunham, in 47 Cox. L. Rev. 211 (1947), says 
that the case is more properly a due ess case than a commerce clause case. 

“In a per curiam decision in West Publishing Company v. McColgan, 328 U‘S. 
823, 66 Sup. Ct. 1378 (1946), affirming, 27 Cal.2d 705, 166 P.2d 861 (1946), the court 
upheld a tax on net income derived from the sale of books in interstate commerce. The 
state court decision distinguished such a tax from a tax on the privilege of engaging in 
interstate commerce, but the basis of the distinction rested on the presence of solicitors 
within the state and maintenance of an inventory of goods. 
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sively interstate,” since freight was picked up and accumulated through 
short intrastate trips, awaiting full truck loads. ** The results appear to turn 
on whether the court will be persuaded by the local aspects of the business 
involved. * If the court is so persuaded, as it was in the Norton case, the 
decision is explained as involving no undue burden on interstate commerce. 
If the court refuses to accept the local incidents of the business, as it did in 
the Spector case, the decision reiterates the proposition that no state may tax 
the privilege of engaging in interstate commerce. 
Joun Dootry 


TAXATION-—Shall the Proceeds from the Sale of a Citrus Grove Be 
Treated Entirely as Proceeds from the Sale of a Capital Asset? (Fed- 
eral) 


Plainuff owned a Florida citrus grove which contained a growing crop 
of citrus fruit on the trees. She sold the entire property for a lump sum 
consideration and reported her net gain as a gain from the sale or exchange 
of a capital asset held for more than six months. In reviewing plaintiff's 
income tax return the Commissioner of Internal Revenue assessed a defi- 
ciency on the theory that a portion of the total selling price should be allo- 
cated to the unsevered fruit on the trees, and that the gain therefrom should 
be taxed as ordinary income. In a suit for refund, the federal district court 
held that the entire gain was a capital gain, and should be taxed accordingly. 
Irrgang v. Fabs, 94 F. Supp. 206 (S.D. Fla. 1950). 


This case raises the general question of whether, under Section 117 of 
the Internal Revenue Code, the gain realized from the sale of land on which 
there is a growing crop may be treated entirely as a capital gain, or whether 
the portion that represents payment for a growing crop must be taxed as 
ordinary income. 

In Watson v. Commissioner,* a case decided about two weeks after the 
decision in the principal case, the tax court was presented with an identical 
set of facts. The court there held, contrary to the Irrgang decision, that a 
growing crop was not real property within the meaning of that term as 
used in Section 117 (j), and further, that the crop constituted property held 
by the taxpayer primarily for sale to customers in the ordinary course of 


” See the dissent, Justices Black, Frankfurter and Douglas, jointly, in McCarroll 
v. Dixae Greyhound Lines, Inc., 309 US. 176, 188-189, pos s Cr. 504, 507 (1940). The 
question of the appropriateness of the court’s process to solve problems in this area is 
there discussed 

* The varying results may reflect the court's unwillingness to overthrow the tra- 
ditional rule, when squarely petitioned to do wo, that the ae of engaging in i in inter- 
sate commerce itself may not be taxed, however fairly adjusted such tax might 

TL. 9104 (Dee. 7, 1950), 
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business, and that the gain attributed to the crops may not be considered as 
a capital gain. About a week later a case was decided involving a sale of a 
Kansas farm on which there was a growing crop of wheat. The tax court 
reaffirmed its decision in the Watson case. * 

In these cases the essence of the taxpayers’ argument is that Section 
117 (j) is applicable to the transaction, and that this is a sale of “real prop- 
erty used in the trade or business, held for more than 6 months, which is 
not .. . property held by the taxpayer primarily for sale to customers im the 
ordinary course of his trade or business.” The court, in the Irrgang case, was 
persuaded by this argument. 

The first difficulty with this reasoning involves the question of ascer- 
taining whether growing crops are real property or personalty. Growing 
crops are like fixtures in that they may treated as either realty or person- 
alty.* One court after reviewing the authorities said, “About the only de- 


duction we have been able to draw . . . is that a growing crop is a sort of 
legal species of chameleon, constantly changing color to meet the emer- 
gency of each peculiar class of cases... .”* The court in the instant case 


takes the position that inasmuch as Florida law requires growing crops to 
pass with the realty unless expressly reserved, * it then follows that this entire 
property was real property within the meaning of Section 117 (j). But in 
a case involving a controversy between a real estate mortgagee and a crop 
mortgagee the Florida Supreme Court expressly declared that citrus fruit 
crops are chattels.* Other situations where growing crops are treated as 
personalty may easily be discovered. The Uniform Sales Act defines the 
term “goods” to include growing crops.‘ Contracts for the sale of growing 
crops do not involve interests in land; hence they do not come within the 
purview of that pons of the Statute of Frauds which requires land contracts 
to be in writing. * 

The instant case is correct in its assertion that in order to prevent grow- 
ing crops from passing with the realty, there must be an expresss provision 
to that effect.* However, it is also true that a separate sale may be made of 
the growing crop, and title will immediately pass if that is the intent of the 
parties. *° In the Florida fruit industry it is a common practice to sell the 


* McCoy v. Comm'r, 15 T.C. $106 (1950). 

* Brown, Personat Property § 156 (1936). 

*Bagley v. Columbus Southern Ry. Co., 98 Ga, 626, 629, 25 SE. 638, 640 (1896). 

* Adams v. Adams, 158 Fla. 173, 28 S.2d 254 (1946). 

* Haines City Citrus Grower's Ass'n v, Petteway, 107 Fla, 344, HS So. 183 (1933) 

"Unirorm Sates Act § 76, 

*Turner v. Morris, 142 Mo, App. 50, 125 S.W. 238 (1910). 

*Chicago Joint Stock Land Bank v, McCambridge, 343 I. 456, 175 NE. 34 
(1931); Smith v, Price, 39 Ill, 28 (1868); Dannifer v. Aurand, 106 Kan. 605, 189 Pac. 371 
(1920); Turrany, Rear Propeary § $92 (3d ed, 1939), 

“Sugar Co. v. Falkenhagen, 243 Mich, 698, 220 N.W. 760 (1928); of. Bowers v. 
Dr. P. Phillips Co,, 100 Fla, 695, 129 So, 850 (1930). 
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unsevered fruit and thus shift the responsibility for harvesting to the pur- 
chaser.** Certainly in those cases any gains would be taxable as ordinary 
income. The instant case thus permits an owner to convert ordinary income 
into capital gain by selling his grove before the fruit is picked. 

To bolster its position on the above question, the principal case cites 
an instance where there was a sale of land underlaid with coal.*? It was 
held that the unmined coal was part of the realty. This case could be dis- 
tinguished on the ground that minerals beneath the surface are certainly 
part of the realty. The analogy between unmined coal and fruit on trees 
seems imperfect. 

The principal case also cites a number of cases where the sale of stand- 
ing timber has been treated as the sale of a capital asset.’* But it requires 
many years to produce a crop of timber and most American courts prior 
to the Uniform Sales Act expressly held that a sale of standing timber was 
a transfer of an interest in land.** Today timber is placed in a special cate- 


gory for income tax purpose. *° 

Perhaps the more important problem is whether there has been a sale 
of property “held by the taxpayer primarily for sale to customers in the 
ordinary course of his trade or business.” The dissenting judge in the 
Watson case was satisfied with the conclusion of the majority that the fruit 
was not “real property,” but he did believe that the taxpayer was not pri- 
marily in the business of selling unripened fruit, and that such a sale would 
not be ordinary. The majority opinion in the Watson case emphasizes the 
fact that the fruit grower’s purpose is to profitably dispose of his fruit; to 
him the degree of maturity of the fruit at the time of sale is unimportant. 

In Albright v. United States, ** a farmer regularly culled his dairy herd 
and sold those animals which had passed their peak of production. The court 
decided that these animals were not held primarily for sale to customers. A 
distinction between this situation and the instant case is at once apparent. 
In the Albright case the productive equipment itself was being sold, 
whereas in the instant case it was the produce that was being sold. 


” Citrus Industry in Florida, U.S. Dept. of Ag. in cooperation with Univ. of Fla. 
. 74 (1947). 
. * Butler Consolidated Coal Co. v. Comm’r, 6 T.C. 183 (1946). 

*Camp Manufacturing Co. v. Comm’r, 3 T.C. 467 (1944); United States v. Rob- 
inson, 129 F.2d 297 (5th Cir. 1942); Carroll v. Comm’r, 70 F.2d 806 (Sth Cir. 1934). 

* Hirth v. Graham, 50 Ohio St. 57, 33 N.E. 90 (1893); 1 Wiuiston, Sates § 62 
(3d ed. 1948) 

* Iwr. Rev. Cope § 117(k). 

“173 F.2d 339 (8th Cir. 1949). In this case the taxpayer was also engaged in the 
business of raising hogs. He owned a breeding herd of ten sows and one boar. Each year 
this ayes herd was replaced with 2 new breeding herd and the older animals were 
fattened and then marketed. The court held that these sales did not involve property 
held primarily for sale to customers and that the gain realized therefrom dealt be 
treated as capital gain. 
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It should be noted that the tax court decisions are consistent with the 
rule laid down in Williams v. McGowan. *" It was there held that in the sale 
of an individual proprietorship, as a going concern, the whole business may 
not be treated as a single unit of property representing a capital asset. The 
business is not an entity separate and apart from the underlying assets. For 
income tax purposes the sale must be broken down into its component parts. 
A determination will then be made as to whether any particular item of 
property may be classed as a capital asset. ** The sale of a farm or a citrus 
grove is in the nature of a sale of a proprietorship. 


It would be difficult to predict the outcome of the conflict between 
these cases, but they do point up the somewhat nebulous distinctions be- 
tween what is and what is not a capital asset. ? 

RALPH FROEHLING 


"152 F.2d 570 (2d Cir. 145). 

“In the case of a partnership, the courts treat the partnership as an entity separate 
and apart from the underlying assets; the sale of an interest in a partnership is then 
treated as a capital asset. Swiren v. Comm’r, 183 F.2d 656 (7th Cir, 1950); Comm’r v. 
Shapiro, 125 F.2d 532 (6th Cir. 1942); McClellan v. Comm’r, 117 F.2d 988 (2d Cir. 1941). 

*See Miller, “The Capital Gain Concept: A Critique of Capital Gains Taxation, 
59 Yare L.J. 837, 1050 (1950). 
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